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PREAMBLE

To live is a fundamental right hence it
needs to be protected by law. The
Constitution of the United Republic of
Tanzania of 1977 states that "Every
person has the right to live and to
protection of life by the society in
accordance with law".

Article 14 of Constitution of United Republic of
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EXECUTIVE SUMMARY

THE ROAD SAFETY

THE STUDY:

In 1993, The Law Reform Commission on its own motion decided to undertake
this study. By virtue of s. 9 of the Law Reform Commission of Tanzania Act
No. 11 of 1980, the Commission may undertake an examination of any matter
without waiting for a reference on it by the Attorney General. The section reads:

"(1) The commission may subject to informing the Attorney
General in thatbehalf, undertake theexamination of any
matter withoutwaitingfor a reference on it by the Attorney
General"

This Report contains views and ideas ofvarious stake holders gathered in workshops
and seminars on this important topic of RoadSafety.

TERMS OF REFERENCE:

They require the Commission to examine the subject and come up with legal,
management and social reform recommendations as stated hereunder;

(a) The consideration and examination of various causes of road accidents.

(b) Examination oftraffic cases and adequacy ofsentences as provided for under
the Law i.e. Road Traffic Act.

(c) Consideration and examination of the law governing the system of
compensation to victims of accidents.

(d) Any other matter relevant to the project.

PUBLIC HEARINGS:

The Commission visited 10 regions ofTanzania mainland and conducted public
hearings in almost every district on the subject. The respective views obtained
therefrom have been made use of in this Report.

CONSULTATIONS:

The Commission, while carrying out research on the project, consulted the following
among others; officials from the Ministry of Works, Traffic Police Department,
Judiciary, BICO, TANROADs and the Faculty ofLaw, University ofDar esSalaam.
Various research reports from these groups were alsoconsulted.
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THE CONTENT OF THE REPORT:

This is the first enquiry in Tanzania, which has considered in such depth legal
issues relating to Road Safety. The continuing rate of human carnage in road
accidents which sparked Public outcry to the government-and its department urged
the Law Reform Commission to research for a solution to the catastrophe with a
view to create road traffic safety.

The report is divided into seven chapters beginning with an introduction which
looks at the historical background of the problem of Road accidents.This chapter
also touches on the policy (National Transport Policy) in relation to the problem.
The policy objectives are to strengthen regulations, enforcement and public
awareness for land and water transport, instilling good driving habits for road
transport, reviewing punitive measures and establishing appropriate institutional
arrangement for efficient road network management.

Further the policy envisages enhancement of roadtraffic management and safety,
improving urban accessibility and mobility through efficient land use planning.

In chapter two the statement of the problem examines in detail the magnitude of
the problem nationally and globally. The chapter points out how many deaths
occur in a year statistically (e.g. 1.7 million people) and how many are maimed
(10 million people) in a year as a result of the problem. The chapter points to the
negative effects of the problem socially and economically to the entire society.

Chapter three is about the stateof the law as it obtains in Tanzania. Basically these
are the Road Traffic Act 1973, Import Control OrdinanceCap 292, The Transport
Licensing Act 1973, Motor Vehicle Driving School (Licensing) Act 1965, Motor
Vehicle Insurance Ordinance (Cap.169), Highway Ordinance and the Explosives
Ordinance.

Chapter four points out the various factors foraccidentsasbeing; the human factor
i.e. accident caused by negligence of drivers and other road users, Mechanical
factor which is encompasses the accidents resulting from defective vehicles, the
environmental factor which is about the accidents resulting from bad roads and
the last factor is the road traffic management structure that focuses on the accidents
emanating from the absence of Road Traffic signs.

Chapter five of the reportexamines in detail systems of compensation to victims
of accidents, and the shortcomings thereof that lead to some of the victims going
uncompensated.
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Chapter sixcontains a comparative analysis between the Road Transport Laws in
Tanzania and those in other countries particularly the SADC region. The chapter
examines in detail the shortcomings in the law governing Road safety and the
Road Traffic management system in Tanzania.

Chapter seven provides for conclusions and recommendations of what should be
done to cureshortcomings andget ridof the saidproblem. The recommendations
are such that the law governing road safety shouldbe amended, the management
system should be adjusted and the public should be made aware of road safety
programme so as to curb the situation of insecurity.
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FINAL REPORT ON

THE ROAD TRAFFIC LAW PROTECT

CHAPTER ONE

10 INTRODUCTION:

MANDATE:

11 The Law Reform Commission of Tanzania Act No. 11 of 1980 established
the Law Reform Commission of Tanzania, with the mandate to review all
the law of Tanzania with aview to its systematic development and reform .
In that accord the Commission has initiated research on the law governing
Road Traffic. The project was commenced in 1993; it remained dormant
until its resuscitation in 1999.

BACKGROUND:

12 The continuing rate of human carnage in road accidents has sparked public
outcry to the Government and its departments, which urged theLaw Reform
Commission to search for solutions to the catastrophe with aview to create
road traffic safety. This is happening notwithstanding the provisions of the
Road Traffic Act, No. 30 of 1973, as amended,2 and other related legislation
regulating the industry. However, road safety is not afunction by itself but
rather a result of efficient operation of road traffic related management
systems and activities developed with the purpose of improving quality in
road traffic safety. The Government and stakeholders in the industry are
taking several initiatives to grapple with the problem. Since the legal and
regulatory framework of the road traffic regime may be contributory to and
its reform may form part of the solution to the problem, the Law Reform
Commission decided to undertake aresearch on the law relating to road
traffic with aview of identifying areas in its legal and regulatory framework
that need reform. Ultimately the Law Reform Commission intends to advise
the Government and the stakeholders on interventions to be undertaken to
improve the law relating to road traffic safety.

'Under Section 4 of the Act.
-Notably Acts Nos. 41/74, 12/79, 15/80, 25/80, 12/81,
22/82. 1/83, 10/87, 13/89,4/90, 3/93, 16/94 and16/96.



1.3. METHODOLOGY

So far the research has used the following methodologies;

(1) Library Research.
(2) Data collection through questionnaires.
(3) Field Research - Conducting public meetings and interviews

with stakeholders.

After having obtained approval of the Commission, and thereafter received
more input from Seminar/Workshop arranged for the same, it has been
possible to prepare this Final Report.

POLICY CONSIDERATIONS:

1.4 The long-term Tanzania Vision 2025development goalis to raisethestandard
of living to that of a typical medium developed country. The critical
componentsof the goal includebuildinga strong, resilient and competitive
economy capable of adapting to technical and market changes in the world
economy. The economy is then expected to have several characteristics
including 'an adequate levelof physical infrastructure neededto cope with
the requirements of the Vision in all sectors'. The mission of the National
Transport Policy,3 nowinitsfinal draft, is to "Develop safe, reliable, effective,
efficient and fully integrated transport infrastructure and operations which
will best meet the needs of travel and transport at improving level of service
at lowercosts ina mannerwhich supports government strategies foreconomic
and social development whilst being economically and environmentally
sustainable." The road traffic legal regime must be moulded to ensure it
contributes to the attainment of the national goal and the stated mission of
the transport sector.

1.5 According to the Policy, enhancing safety means interalia, strengthening
regulations, enforcement andpublic awareness for landand watertransport,
instilling gooddrivinghabitsfor roadtransport, reviewing punitivemeasures
fordefaulters ofsafety measures, building capacity forincident management,
and strengtheningcapacity for rescue and search. The policy measures are
provided so as to improveincidentmanagement, searchand rescue services,
institute deterrent measures and fines for offenders, increase regulatory
capacity, include regulatory preventive measures (standards of infrastructure,
qualityof transport operators andquality of equipment), improve standards

'The Draft Nation Transport Policy of May prepared by the Ministry of Communication and Transport.
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of infrastructure, ensurequalityof trainingandcertification standards,institute
transparent procedures andenforcement, sustain campaign against corruption,
include safety aspects in school curriculaand sensitise mass media on the
need for publicity of road safety issues.

1.6 Specifically, inroad network management the policy objective is toestablish
appropriate institutional arrangement forefficient road network management.
The required actions include enhancing the capacity of the Ministry
responsible for transport to effectively co-ordinate the development of the
entire roadnetworkin thecountry,and to ensurestandards,safetyandnetwork
integrity are incompliance with regional protocols.4 Thepolicy document
provides further that the Government establishes TANROADS as an
Executive Agency responsible for maintenance anddevelopment of trunk,
regional and select district roads. This body is in place and hopeful will
reduce the MOW workload.

1.7 Moreover the pojicy document provides for a conducive operational
environment for andstrengthening private sectorparticipation in theprovision
of transport services. ThePolicy document enumerates theactions required
which include the establishment of a road transport regulator to take over
thefunctions of roadsafety (axle-load control) registration and licensing of
trucks andpersonal vehicles hitherto under Ministry of Works, Ministry of
Home Affairs, TRA, Central Transport Licensing Authority, Regional
Transport Authorities and Ministry of Communication and Transport,
streamline and harmonise relevant traffic regulatory functions and ensure
compliance with SADC road traffic protocols, develop and enforce standards
for public transport vehicles.

1.8 Another policy objective is to enhance road traffic management andsafety.
This is expected to be done through promoting road safety dissemination,
(media and posters) ofroad user knowledge, andappropriate safety curricula
for primary schools, establishing aRoad Safety Fund from fines andaportion
of motor vehicle third party insurance to finance road safety awareness
activities and incident management, establishing road safety agencies
including road traffic rescue units to respond effectively to accidents,
strengthening training institutions for drivers and develop an appropriate
curricula, providing cyclist and pedestrian lanes on high traffic density roads,
providing cyclist and pedestrian ways/routes in urban centres toease traffic
along major arterial roads, creating pedestrian precincts in CBDs, and
employing modern equipment in detecting speeding, and alcohol and drug
abuse.

JSee Article 6 SADC Protocols on Transport. Communicafion and Meteorology.



1.9 The Policy document also provides an objective of improving urban
accessibility and mobility through efficient land use planning. The conceived
actions are co-ordinating land development and settlement patterns,
discouraging unplanned settlements in urban centres and evolving, updating
and enforcement of land use plans and urban master plans without exceptions.

1.10. The Policy similarly deals with the global issue of environment. Here the
objective is to minimise traffic-generated pollution. This includes the
challenge of controlling leakage of petroleum products from vehicles,
workshops, garages and petrol stations. The actions required include
enforcing vehicle testing to ensure emission control in order to enhance urban
environment for vehicle users and pedestrians alike.

SCOPE:

1.11. The Final Report deals with the law on road traffic. It analyses the efficacy
in promoting road traffic safety. It contains the research findings dwelt on
the adequacy of the law and its enforcement mechanism. Problems identified
herein were discussed in Workshops/seminars and possible interventions
were proposed. The approach adequately excited the minds of experts,
stakeholders and other interested persons in this field that they contributed
ideas and thus enriched the report and provided indication that the ultimate
recommendations are acceptable and implementable.

OTHER INITIATIVES:

1.12 The Law Reform Commission is well aware of other initiatives being taken
by the Government and non Governmental organisations in the form of studies,
seminars and workshops with a view to establish a viable regulatory and
institutional framework for the transport sector. There are also encouraging
discussions in the media related to the problem. Given the fact that the
Government involvement transcends the highest level, there is a political
will to create a safe transport system and therefore the Law Reform
Commission is confident that this final report will be afforded due
consideration.

1.13. STATEMENT OF THE PROBLEM

1.14. GLOBAL OVERVIEW

Road traffic accidents are a serious problem with serious ramifications. They
cause deaths, injuries and property loss accompanied by severe financial



and social complications on those involved, their immediate families and
the community at large. On the health aspect WHO has estimated that
approximately 1.7 million people die and 10 million are maimed each year
world wide as a result of road accidents. Moreover according to studies
conducted by the World Bank 75% of all road accidents occur in the
developing countries, though such countries own 32% only of the total fleet
of motor vehicles in the world. Further according to the Bank, developing
countries lose US$ 100 billion each year due to road accidents. Therefore
WHO has warned that accidents will rise up to 25% of Health Ministry's
budget by year 2020 if urgent measures are not taken to arrest the situation
as then the countries will have to care for 60 million people injured every
year through road accidents and bury another 20 million people killed in
accidents. It is anticipated that road accidents would be the third most deadly
health problem, outweighing even the deadliest HIV/AIDS and other
infectious diseases such as tuberculosis.5

1.15 Road accidents kill able bodied/working people and cause others to be
dependants. For example a survey undertaken by Harvard University on
behalf of WHO, has revealed that road accidents are the leading cause of
deaths among men between the age of 15 to 40 and the fifth deadliest killer
among women of the same age groups. An estimate has been made that on
the average each fatal road accident results in the loss of persons of about 40
years of age (through premature deaths) of life, who would have contributed
to the economic development of the nation. Moreover, economists estimate
that approximately US$ 100billion lost each year through road accidents is
more than the development aid given to the developing countries (US$ 60
billion) and that can inhibit economic growth in the affected nations.6

NATIONAL OVERVIEW

1.16 In Tanzania, as in many other developing countries, traffic or motor vehicle
accidents are increasing at an alarming rate commensurate with the increase
or rise in the number of vehicles. The fatality rates are twenty to forty times
greater than in the developed countries.7 In addition studies have shown
that in the developed countries like Norway only 14.6% of 100,000 vehicles
are involved in accidents annually, whereas in Ivory Coast and Benin it is
278.5% and 232.6% respectively.8 Reasons given for such difference is
that developed countries have more respect and are strict on monitation of
traffic rules e.g. speed limits, allowable BAC, use of seat belts and vehicular

The Guardian Newspaper, Wednesday, January 19, 2000 at page 8
filbid.

'Ibid. See aslo. Road Safety i'rogramme Document, 1996 prepared by the Ministryof Works
sThe Guardian, op. cit.



andtyresafety control. Otherreasons include maintenance of roadstandard1-
and sign posting practices.

1.17 As it can be observed from the statistics of road accidents in Tanzania from
1975 to 1999 (Appendix 1), the enactment of the Road Traffic Act, 1973
andthesubsequent amendments hasnotbeen a panacea for those incidences.
Road accidents have continued to increase steadily from 7,850 in 1975 to
14,335 in 1997 and the resultant number of casualties escalated from 6,960
in 1975to 14,115 in 1997. This is an average increase of about 8% and 9%,
in terms of numbers of accidents and casualties respectively, over the period.
In 1997 itjumpeduptoan all time-high numberof 14,335 accidents involving
14,115 casualties. Thoughrecentlyin 1998 thenumberof accidentsdropped
to 12,234 and total of casualties to 12,964,in 1999 the number of accidents
rose again to 13,478 with a total of 14,457 Casualties, looking at the data
for January-June 2000. It seems that the situationwill be the samecome the
end of theyear. This experience is not heartening enough, as the numberof
accidents is still high. Indeed, going by the day-to-dayreports in the media,
the high state of carnage is still subsisting. With reference to the Traffic
Police Divisional Headquarters Dar es Salaam (1990-1999) the top ten
leading regions between 1998/1999 were Dares Salaam, Morogoro, Mbeya,
Kilimanjaro, Tanga, Coast, Arusha, Iringa, Mwanza and Mara.

1.18 According to theRoadSafetyProgramme Document of 1996, Dar es Salaam
Cityclaims anaverage of 35%of allaccidents in thecountry; approximately
20% of those killed and between 20 to 25% of those injured. This may be
explained by the concentration of registered motor vehicles and the fast
increase of the population because of the influx of people into the City. At
the same time the Document reveals that about two third of those killed in

Dar es Salaam are pedestrians, 22% passengers,6% drivers, 4% bicyclists
and 3% motorcyclist.9

1.19. In economic terms accidents cause a substantial loss of natural resources,

Research studies have estimated the economic losses associated with traffic
accidents to amount to about one percent of the GNP in the developing
countries.10 That is also the case for Tanzania. According to the data given
by the Permanent Secretary in the Ministry of Works "Road accidents in
Tanzaniais an alarming problemdespite the fact that there are fewer cars in

'Op. Cit. At page 20
"The Guardian, op. cit. See also the Road Safety Program

Document. 1996 which puts therate at 20-30 times andquotes SATCT" Working Group on Road andTransport which
estimates the fatalitv rale of road accidents in Southern Africa to be 10 to 50 times that of industrialised countries.



Tanzania than in developed countries. Accidents cost lives and financial
resources, in 1997 for example, losses due to road accident amounted to 20
billion Tanzania Shillings"

However, the Road Safety Programme document paints a grimmer picture.
Although italso puts the conservative estimate ofthe loss at 1lbn/=or 1.25%
of 1994 GNP, it further estimates that, if the value of grief, pain and suffering
of the victims and those who care for them is included, the actual cost is
likely to be in the range of 15-20bn/=. Given the fact that the number of
accidents has risen from 13,925 in 1994 to 14,335 in 1997 (Appendix 1) the
costs involved must have also increased. Considering the poor state of our
economy this is certainly a loss the countrycan ill afford.

1.20 Having realised the magnitude of the problem the then Ministry of
Communication andTransport had set a National RoadSafetygoal so as to
incorporate the diverse elements of accidents causation as well as the
organisational responsibility for accident prevention and care for accident
victims". It isargued thatunits dealing with accident causalities inreferral
and Regional hospital be strengthened by providing ambulances, hospital
equipment and other such facilities. It has also been thought to bea wise
move if Police Form 3 were made available at major casualties' hospital to
guarantee quick treatment of accident victims. In Tanzania many people
are killed who could have survived if the rescue and medical service for
accident victims had these rescue units and efficient medical services, which
could have yielded considerable reductions of fatalities13

1.21 The overall objective of the Road Traffic Act, 1973 was to give a 'death
blow' to the problem of road accidents. It was observed during the
Parliamentary debates on the Road Traffic Bill that road accidents and the
rate of their increase had reached an alarming state and therefore the need to
enact a new legislation to reverse the trend. Gathered from the speech of the
Minister for Home Affairs when presenting the Bill to the National
Assembly,14 the Act wasdesignedto do the following functions:

1. To repeal and replace theTraffic Ordinance, Cap. 168.
2. To improve provisions for theregulation of roadtraffic,
3. To simplify prosecution of offences,
4. To provide minimum penalties for some of the road traffic

offences,

"Opening Remark on the seminar for -Development of Motor Vehicle Inspection System for Tanzania'" held on 25th
October 200! at Royal Palm Hotel. Dar es Salaam.

l2Road Safety Programme Document - pg. 6.
"Ibid
'••Report of National Assembb Debate (Hansard of 24"' November. 1973 pp 250-296)



5. To provide for mandatory cancellation and suspension of driving
licenses and disqualification of holding or for applying for a
driving license,

6. To establish the National Road Safety Council with the
responsibility of advising the Government on all matters
pertaining to road traffic and to educate the public on road safety,

7. To empower the Minister responsible for road traffic to make
regulations relating to the management of road traffic.

1.22 However, basing on the statistics available (Appendix 1) the objective of
reducingroadaccidentshasnot beenachieved. On the contrary, roadaccidents
have continued to increase unabated, year after year, despite the existence
of the Road Traffic Act, 1973 and its several amendments. Therefore, the
same concerns, which formed grounds for the enactment of the Act, still
exist and underscore the importance of re-examination of the Road Traffic
Act.

1.23 Consequently, the issue of road traffic safety has continuously been high in
the national agenda and dictates that the Nation should hasten to find solutions
to reverse the current trend. Otherwise, road accidents will continue to deal
disastrous blows at our social and economic fabric. This necessitates a

research to be conducted into the current traffic law centred on the Road

Traffic Act, 1973 focussing on the following:

(i) The causes of ever-continuing cases of accidents on the road;

(ii) Whether the existing law on road traffic provides sufficient
management and deterrence;

(iii) Whether the Road Traffic Act and allied legislation are in tune
with the ever changing demands of road use.

(iv) What interventions are needed to improve the current legal and
regulatory framework for road traffic management.

The aforesaid issues form the basis of this Final Report.



CHAPTER TWO

2.0 THE STATE OF THE LAW

2.1 The Road Traffic Act, No. 30 of 1973, as amended, is the basic legislation
in the regulation of road traffic and road safety. However, there are other
laws which complement theRoad Traffic Act, 1973. These aremainly the
Import Control Ordinance, Chapter 292, the Transport Licensing Act, 1973,
the Motor Vehicle Driving Schools (Licensing) Act, 1965 and the Motor
Vehicle Insurance Ordinance, Cap. 169. Therefore, thisFinalReport though
centred on the Road Traffic Act, 1973 it also touches on all these other
pieces of legislation.

THE ROAD TRAFFIC ACT. 1973

2.2 The Road Traffic Act, No. 30 of 1973 is divided into eight Parts. Part 1
deal with preliminary matters such as the title of the Act, interpretation,
administrative matters, e.g. appointment of a Registrar of Motor Vehicles
and other Traffic Officers, and keeping records of motor vehicles.

REGISTRATION OF MOTOR VEHICLES (PART II)

2.3 Part II thereof provides mainly for registration of motor vehicles. When
motorvehicles arrivein thecountry, are subjected to registration andtransport
licensing procedures. Moreover, their owners have to observe requisite
obligations and standards. Section 8ofthe Road Traffic Act, 1973, prohibits
use of motor vehicles without registration. However, section 17 thereof
empowers theMinister toexempt certain vehicles from certain requirements
by making Regulations or by order in the Gazette. Section 18 provides for
offences andpenalties whereby use of motor vehicles without identification
marks, false information upon registration, alteration of mileage records, as
well as failure to surrender the Certificate of Registration for alteration on
change ofownership, are all punishable. Afine not exceeding shs. 10,000/=
or imprisonment for a period not exceeding two years or both is thereby
provided for the said offences.

DRIVING LICENCES (PART III)

2.4 Provisions relating to driving licenses are contained in Part III of the Act.
Section 19prohibits driving without a valid driving licence. Sections 21 to
26 provide the procedure for obtaining adriving licence, a learner's driving



licence, a conditional driving licence for the disabled and for renewal of
these licences. The right age for a person to obtain a driving licence is
eighteen years unless in respect of mopeds, in which case the minimum age
is sixteen years. As regards a driver of a public service vehicle or a heavy
commercial vehicle, the person must have a minimum age of twenty-one
years and be credited with driving experience of at least three years. Moreover
International Driving Permits issued according to the Geneva Convention or
the Vienna Convention are recognised. In addition section. 117 of the Act
extends the life of rules concerning issuance of Driving Licences stipulated
in the Traffic Rules made under the repealed Traffic Ordinance until they
are revoked.15

2.5. Section 27 deals with mandatory cancellation or suspension of a driving
licence. Under this section the courts are obliged to cancel or suspend a
driving license and disqualify a person from obtaining a driving licence during
the period of cancellation or suspension of his driving license for the following
offences:

1. Causing bodily injury or death through reckless or dangerous
driving c/s 40

2. Causing bodily injury or death through careless driving c/s 41

3. Driving a motor vehicle while under the influence of drink or
drugs c/s 44.

4. Careless or inconsiderate use of motor vehicle c/s 50.

5. Driving while disqualified or without a driving license c/s 52.

6. Contravention of the provisions relating to drivers' duties in case
of accidents c/s 57.

7. Where it appears to the court that a person holding a driving
licence is likely to be a source of danger to the public while
driving on a public road [s.27 (vi)].

2.6. The period of minimum cancellation or suspension of a driving licence and
disqualification is provided and ranges from three months to ten years.
However, the Court is empowered to give an order for a shorter period for
"special reasons". What amounts to "special reasons" will be discussed later

"These regulations are still in use to-date but the Ministry of Communication and Transport is preparing new ones.
See also the Motor Vehicle Driving Schools (General) Regulations. 1966 (GN. NO. 179 of 19661
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in this report. When an order of cancellation or suspension of a driving
licence and disqualification is given in terms of section 27(2) of the Road
Traffic Act it must be endorsed on the driving licence.

2.7. Section 28 provides when a Court may exercise its discretionary power of
cancellation or suspension of a driving licence and order the disqualifica
tion. The relevant offences are:

1. Obstructing an official motorcade c/s 43,

2. Speeding c/s 51 when the convict had already been convicted
under ss. 40, 41,42,44,45,50, or 52.

3. Any offence under the Act when the convicted person's driving
licence is already endorsed.

The period of cancellation/suspension of a driving licence or disqualification
varies per offence between a period not exceeding six months to one not
exceeding two years. Such order has to be endorsed in the driving licence.

2.8 Under S.29 the court may also endorse the particulars of the conviction on
the convict's driving license for all offences under the Act except offences
under Part VI and the endorsement period shall be for up to two years only.

2.9 III addition, police officers also have powers of suspension and endorsement
of a dri ving licence. Under s. 28( 1A) a police officer of or above the rank of
Assistant Superintendent, can suspend a driver's licence for six months who
after a period of suspension by a court on endorsement under ss. 29 and 32
continues to contravene the provisions of ss.43, 52(d) and 59. The Police
officer may warn and thereafter endorse the contravention and the warning
on a person's driving licence that contravenes the provisions of ss.8 (a) and
(c), 44,50,56 or 57. He may, if despite the warning the contravention
continues, suspend the person's driving licence for six months. Under subs.
(IB) the police officer has to suspend the driving licence of a driver, pending
the decision of the court, who is prosecuted for causing death while driving,
driving a motor vehicle when under the influence of alcohol or drug, or for
leaving the scene of an accident where another person was killed or injured,
without rendering due assistance.

2.10 The disqualification from obtaining or holding a driving licence can be
removed by an appeal to the High Court either in the normal appeal (s.29) or
by application to the High Court after expiration of twelve months after
conviction or six months after such an application was refused by the High
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Court (s.35). A person so disqualified in Uganda or Kenyais automatically
disqualified in Tanzania (s.36).

2.11 While section 38 declares it an offence to apply or obtain a driving licence
or to drive while disqualified, section 37 provides for offences related to
contravention ofprovisions under thisPartof theActandspecifies a general
punishment of a fine of upto Tshs. 10,000/= or imprisonment for upto three
years, or to both such fine and imprisonment.

USE OF MOTOR VEHICLES (PART IV)

2.12 Provisions related to use of motor vehicles are contained in Part IV of the
Act. The offences under this Part can be grouped into two categories on the
basis of theseriousness of the penalties prescribed. Thefirstgroupcomprises
of offence thatareprovidedwithminimum sentences undersection63 which
also happen tobevirtually the same covered by minimum period ofmandatory
cancellation or suspension of a driving licence and disqualification from
holding such a licence under section 27of the Act. The second group is of
offences, which are neither subjected to minimum sentence nor saddled with
mandatory cancellation or suspension of driving licences. Subject only to
the maximum penalty provided, Courts are in the latter case, given wide
discretion in awardingsentences and in decidingwhether or not to give any
order of cancellation or suspension of dnving licences.

2.13 The relevant offences in the first group are those falling under sections
40,41,42,43,44,45,50,51,52,and 57. Under section 40, causing bodily injury
or death through driving attracts a penalty of imprisonment ranging from
two to five years, and in addition a court may imposea fine not exceeding
Tshs. 100,000/=. Another offence is causing death or bodily injury through
careless driving contrary to section 41. Under s. 63(2)(b) this offence is
punishable with a fine which varies between Tshs. 15, 000/= and Tshs.50,
000/=, or to a term of imprisonment of between one and three years. The
sentence applies also to the offence of reckless or dangerous driving under
s.42 anddriving a motorvehicle whileunderthe influence of drinkor drugs
contrary to section 44.

2.14 The manner of driving on approaching or during the passing of an official
motorcade is covered by s.43. The obstruction of an official motorcade is
alsoan offence under s.43, the penalty for which, under s. 63(2)(c), is a fine
of between Tshs.10,000/= and Tshs.20,000/= or imprisonment for between
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three months and two years. At the same time section 45 makes it an offence
to drive a motor vehicle with BAC above the prescribed limit the penalty for
which is a fine of up to Tshs.20,000/= or imprisonment for between one and
three years. Any person who gives intoxicating liquor to a person who drives
oris in charge of a commercial motor vehicle is liable under the same section
to a fine up to Tshs. 20, 000/= or imprisonment for between six months and
two years.

2.15 Section 50 provides conditions of driving while s.51 creates the offences of
careless or inconsiderate use of a motor vehicle16 and of speeding, which are
punishable under s.63 (2)(d) with a fine of between Tshs. 10,000/= and
Tshs. 20,000/= respectively. In addition it is provided under s. 51(5) that all
public service vehicles except taxicabs are required to be fitted with speed
limitcrs, e.g. speed governors. On the other hand, s.56 provides an offence
of driving unreasonably slowly in a manner likely to cause obstruction to
traffic on the road or annoyance to other road users. This offence is punishable
by a fine of up to Tshs. 5000/=.

2.16. There are two more offences created by sections, 52 and 57, which are
subject to a minimum sentence under the Act. According to section 52 of
the Act, driving while disqualified or driving without a valid license is
punishable by fine ranging from Tshs. 1,000/= to Tshs.20,000/= depending
on whether the offender has committed such offence for the first, second or

subsequent time. The offence also carries a term of imprisonment ranging
from two (2) to five (5) years.

2.17 Contravention of a driver's duties in case of an accident is also an offence

carrying a minimum sentence. These duties are provided under section 57
of the Road Traffic Act, 1973 whereby, when an accident occurs, it is
mandatory for the driver to stop (if it is safe in the circumstances for him to
do so), and is required to ascertain whether any person has been injured. A
mandatory duty is also thereby imposed on the driver to render all practicable
assistance to the injured person. The section contains a specific provision as
to the duty to report an accident. It is thereby provided that, in case a driver
does not stop because it is unsafe, he has the duty to report the accident at
the nearest police station.17 The contravention of these duties invites an

^In Ibrahim Amin V. R. (1982) TLR p. 188 it was held by BIRON J. fas he then was), that an offence of driving without
due regard to other users c/ss. 50 and 63{2)(d) of the Road Traffic Act, 1973 is committed only when there arc other
persons using the road at the time other than the accused.

'~R. v. Samwel Shepua (I984)TLR (HC) 148 it was held that the rquirement to report an accident under s.57(2)(b)
within 12 hours is absolute except only where the driver is physically incapacitated by accident. Though in Ep. V. Saidi
(1968) EA 145(T) it was decided that failuer to report art accident does not include accident causing damage to a
dwelling house, in Uganda V. Mayombwe (1973) EA566 it was held that there is no obligation to stop or report an
accident where no one is injured or no other vehicle or property damaged. Il would seem that the obligation extends to
even where on)\ property is damaged.
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extremely low penalty under s. 63(2) (d) of a fine of between Tshs.2,000/=
and Tshs.5,000/=.

2.18 Twoother matters related to the penalty need to be noted in respect of these
offences. Under section 63(3) and (4), where a court decides to impose a
sentence ofbothfineandimprisonment where a minimum penalty isprovided,
the second aim of the sentence, be it a fine or imprisonment, should not
exceed one half of the maximum penalty prescribed. Further, under section
63(2) courts can only award less sentence than the minimum only when
there are "special reasons". This aspect will be discussed later.

2.19 It should also be borne in mind that in addition to the sentences mentioned in

each offence herein above, there are additional orders in terms of cancellation
or suspensionof drivinglicensesand as to disqualification of obtaining such
a license under section 27 for periods ranging from twelve months to ten
years.

2.20 As pointed out above the remaining offences under this Part are penalty
wise less serious. These offences fall under sections 39,45(4) and
(5),53,55,56,58-62. With regard to useof motorvehicles, section 39 requires
a motor vehicle, which is intended for use on the road to be in a fit condition.

Thiscondition as to fitness extendsto the vehicles chassis, engine,andgear
system, brake system, bodywork or any other part of the vehicle.
Contravention of the provisions under this section invites a penalty of only a
fine of up to Tshs.20,000/= for the first conviction, up to Tshs.30,000/= for
second conviction and up to shs.50,000/= for third and subsequent
convictions.

2.21 The other offences in this group are; a driver of a public service vehicle or
a publiccarrier drinking intoxicating liquor whileon duty (s.45(4), givinga
driver or a person in charge of a public service vehicle or a public carrier
intoxicating liquor(s.45(5), failureto stop at railwaycrossing(s.55), driving
unreasonably slowly (s.56), a driver failing to stop in case of an accident or
failing to report an accident within 12 hours (s.57), riding in dangerous
position (s.58), restriction on pillion riding (s.59), obstructing a driver of a
motor vehicle (s.60), causing damage to a motor vehicle (s.61), as well as
taking a motor vehicle without the owner's consent (s.62).

2.22 Specific and generalpenaltiesare provided for only someof the offences in
the proceeding paragraph. An offence under s.45(4) and (5) attracts a fine of
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up to Tshs. 10,000/= or a term of imprisonment not exceeding two years for
subsection. (4), and up to twelve months for subsection. (5). The sentence
can also be for both such fine and imprisonment. Section 56 provides a fine
not exceeding Tshs.5, 000/=, while contravention of section 62 carries a
sentence of a fine of up to Tshs.15, 000/= and imprisonment for up to five
years. The rest of the offences are punishable with a fine of up to a mere
Tshs. 2,000/= (s. 113).

2.23 In addition the provisionsof ss.28 (l)(c) and 29 apply to theseoffences. The
court has the discretion to cancel or suspend a driving licencefor up to one
year and disqualify a person convicted of any of the offences mentioned
above, from obtaining a driving licence for that period if he is thus convicted
while his licence is endorsed. Under section 28(2) the court is then obliged
to order endorsement of such conviction on the driving licence. However,
if the driving licence of a person convicted is not otherwise endorsed, the
court has discretion to endorse it under section 29, for a period of up to two
years.

CONTROL OF TRAFFIC (PART V)

2.24 Control of traffic depends partly on traffic signs and police signals. This
aspect is the subject of Part V of the Act. The Act empowers the Engineer-
in-Chief to cause traffic signs to be erected or marked on the ground (s.64)
includingpedestriancrossings(s.65)at placeshe may determine. The Minister
is also empowered to make regulations for temporary speed restriction (s.67),
closure of a road (s.68), restriction of traffic on use of a road (s.69), restriction
of use of a road to one way traffic (s.70), setting aside parts of a road as
special parking areas, (s.72).

2.25 Section 66-(l) prohibits the herd exceeding fifty animals and procession
(other) than a funeral procession) or parade continuing two hundred or more
persons or fifty or more vehicles, excepting military vehicles of the Defence
Forces or vehicles of the police force, to occupy, march or proceed along
any road or street except in accordance with a permit issued by the Inspector-
General of Police, and subject to such conditions as may be specified on
such permit. Likewise section 66(2) requires persons in charge of domestic
animals to keep them under proper control and not to allow them to become
a dangeror annoyance to the public. Contravention of theseprovisions invite
a penalty of a fine not exceeding Tshs.l, 000/=.

ENFORCEMENT (PART VI)

2.26 Provisions ofenforcement under PartVI include thoserelating to the duties
of Police Officers to regulate traffic (s.73), to keep record of traffic offences
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which shall be public records (ss.74&75), and the duty of the Inspector
General of Police to submit annual traffic accidents and safety reports to the
Minister. Police officers have powers to demand production of a driving
licence, certificate of registration, insurance cover and particulars of the
owner of a vehicle, to examine and to detain a motor vehicle on a road or

order examination by a vehicle inspector (s.81-83), remove or cause to be
removed a vehicle from any road if abandoned for more than three consecutive
days (s.84), to remove or cause to be removed a broken down motor vehicle
from a road or from a parking place if so parked in contravention of
regulations (ss.85 & 86).

2.26. The powers include also requiring a motor vehicle to be driven to a police
stationif usedor reasonablysuspectedof havingbeen used in the commission
of an offence and detained until investigation has been made on the related
case (s.87). In addition the owner or hirer of a motor vehicle is obliged to
keep record of the driver and give such particulars to a police officer if so
required (ss.79-80). Section 88makesit anoffence to givefalse or misleading
information when required to give a statement. Contravention of provisions
under this Part attracts a penalty of a fine of up to Tshs.10, 000/= or to
imprisonmentnot exceedingtwo years or to bothsuch fine and imprisonment.

2.28 ThisPart alsodeals withthe institutionof traffic proceedingsas providedby
the CriminalProcedureAct, 1985and by trafficchargesand summons (ss.90-
92). In addition theMinisteris empoweredto specifyby regulationspublished
in the Gazette offences under the Act that shall be proceeded upon by notice
and punishment without prosecution (s.95).

2.29 Under the latter procedure, a police officer is empowered under s.95, to
give notice to a person he believes is committing or has committed an offence,
to avert liability of conviction by payment of a fixed penalty. If such penalty
is not paid within twenty-eight days of the notice proceedings can then be
initiated in Court. The notice may be served by affixation to the vehicle
concerned. Tempering with such an affixed notice is an offence liability of
which is a fine of up to Tshs. 5,000/=.

THE NATIONAL ROAD SAFETY COUNCIL (PART VII)

2.30 This Part has established the National Road Safety Council and it sets out its
functions, term of office, and the power of the Prime Minister to make
regulations governing the Council (ss.96-99). As pointed out above the
Council is an advisory body to the government andeducational to the public
on matters related to road traffic and road safety in general.
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MISCELLANEOUS PROVISIONS (PART VIII)

2.31 Part VIII of the Act provides for various aspects. It declares its application
to a person propelling a pushcart and riding an animal or an animal-drawn
vehicle (s.100) and to public vehicles service employers and vehicles of the
Government unless expressly exempted (s.104). The Minister is empowered
under s. 112 to exempt any person, vehicle or class of vehicles from
application of the Act and to make regulations for better application of the
provisions and purpose of the Act. He also has power of delegation of his
powers (s.115). Additional offences have been created under this Part as
follows:

Driving a vehicle to common danger (s.105)
Driving a carriage or an animal on a road whilst drunk or
efficiency impaired by drink or drug (s.106)

2.32 Further, aiders and abettors to a commission of an offence under the Act, if
present in the vehicleduringsuch commissionto be dealt with,for thepurpose
of disqualification of obtaining a driving license, as if they were driving the
vehicle (s.Ill)

2.33 Other provisions deal with obligation for bicycle or tricycle to have a bell
and the same is used to sound other road user (s. 108). The person in charge
of a vehicle standing or plying for hire is obliged to take any lawful passenger
and any such passenger is obligated to pay the fare due (s.109). It prohibits
the use of an animal, whose vision is defective, for drawing a vehicle on a
road (s.108).

2.34 A Police officer is also empowered under s.110 to arrest without warrant,
any person in charge of a vehicle whom he witnesses committing any offence
under the Act. General penalties for contravention of the Act are provided
under s.113, and the Minister is empowered under s.114 to make regulations
for the better carrying into effect the provisions and purpose of the Act
(s.117). At the end there are provisions to repeal and replace the Traffic
Ordinance and transitional matters.

IMPORTS CONTROL ORDINANCE CAP 292.

2.35 Prior to trade liberalisation and de-confinement of importation of certain
types of goods, the State Motor Corporation had quite a wide mandate in
importing variousmotor vehicles and their spare parts. In view of provisions
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of the Open General License, (GN 76/1976), the State Motor Corporation
could import various types of motor vehicles such as motorcars, caravans,
minibuses and the like. After de-confinement, importation of motor vehicles
is no longer the sole prerogative of the State Motor Corporation. The door
is now open for other licensed dealers to undertake the business of importation
of motor vehicles. However, not just any kind of motor vehicle can be
imported and allowed to operate on road. The Ministry responsible for
Transport, the Bank of Tanzania, the Treasury and other government
departments do provide some restrictions which may influence the type of
vehicle to be imported and conditions related thereto. Moreover certain
conditions which apply to private vehicles do not necessarily apply to
government vehicles.

THE TRANSPORT LICENSING ACT, 1973.

2.36 After motor vehicles have arrived in the country, apart from requirements
as to registration, they are also subjected to transport licensing. The Transport
Licensing Act, 1973 is designed to regulate commercial road transport for
goods and passengers. In that regard there are requirements provided as to
route direction, type of service, e.g. "road service licence" or "seasonal
licences" etc.

2.37 Licensing of public and commercial vehicles is performed by the Central
Transport Licensing Authority established under s.4 of the Act. The institution
prepares also schedules for up-country buses. There are also, in every region
in Mainland Tanzania, a Regional Licensing Authority (s.5) comprising of a
Chairman appointed by the Minister responsible for communications a Deputy
Chairman and one other member who acts as a Secretary. The Regional
Licensing Authorities perform the work of issuing transport licensing in the
regions.

2.38. In view of section 28 of the Transport Licensing Act, 1973 a condition is
required to be imposed for all authorised vehicles to be maintained in a fit
and serviceable condition. Furthermore, adherence to prescribed speed limit
and requirements as to weight; number of passengers to carry duration as to
drivers working hours is underscored.18

2.39 Enforcement of the provisions under the Act is provided. Under ss. 30 and
31 the licensing authority may revoke or suspend licences on contravention

18 This is in view of the Road Traffic Ordinance. Cap 168 Rule 36 to it as. Note that in addition 8 hours in any seven
days are provided for servicing and maintaining drivers' vehicle- (Rule 36 (6>)



of conditions of licences and the minister may also do so on public interest.
A police officer, member of Licensing Authority and an Administrative
Officer have powers to stop a motor vehicle licensed under this Act to ensure
adherence to the provisions of the Act (s. 43). Obstruction of such officers

. or refusal to give any information requested is an offence punishable with a
fine of Tshs. 10,000/= or imprisonment for one year or to both such fine and
imprisonment. A police officer of the rank of Assistant Superintendent may
also detain an offender.

MOTOR VEHICLE DRIVING SCHOOLS (LICENSING)

ACT. 1965.

2.40 This Act provides for the licensing of motor vehicle driving schools and the
prescription of qualifications for driving instructors and for matters connected
thereto. Under the Minister for Home Affairs is empowered to make
regulations for licensing of proprietors of driving schools, driving instructors
and other matters connected therewith (ss.3 (1), 4(1) and 5(1). According to
Government Notice No. 529 of 2/7/83 the office of the Commanding Traffic
Division, Tanzania Mainland is given the authority ofa competent Institution
to register Driving Schools and Driving Instructors.

2.41 The Act prohibits a proprietor of a driving school to operate for reward
without a licence (s.3(3)) and from employing an instructor who is not
properly qualified. It also prohibits a driving instructor to give driving
instructions for reward without the requisite qualification set by regulation
(s.4). Several offences are created under the Act as follows; a proprietor of
a driving school operating for reward without license (s.3 (4), a proprietor
of a driving school employing a person who is not properly qualified to give
driving instructions (s.4 (3)), and an instructor giving instruction for reward
without proper qualifications. Contravention of regulations made under s.5
(2) is an offence which attracts a fine of up to Tshs. 2,000/=, while the rest
of the offences carry a penalty of a fine of up to Tshs. 5,000/=

MOTOR VEHICLE INSURANCE ORDINANCE (CAP.169).

2.42 The Ordinance provides for insurance provisions for motor vehicles. Under
the Ordinance it is provided that anyone using a motor vehicle on a road,
without a policy of insurance in respect of legal liability to third parties for
bodily injury,commits an offence (s.4(l)). Section 4 (3) exempts government
vehicles from the requirement to take third party insurance policy.

2.43 Further, section 5 provides for more exclusion from third party insurance.
A policy of insurance is not required to cover;
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(i) Liability in respect of deathor bodily injury arising out and in
thecourse of hisemploymentof a person insured by the policy,

(ii) except in the case of a vehicle in which passengers are carried
for hire or reward or by reason of or in pursuance of a contract
of employment, liability in respect of the death of or bodily
injury to person beingcarried in or upon or enteringor getting
on to or alightingfrom the vehicle at the time of the occurrence
of the event out of which the claim arise, or

(iii) any contractual liability.

2.44. The Ordinance makes it an offence to use a motor vehicle on a road without
a valid third party insurance (s.4 (1)). Apart from a penalty of a fine not
exceeding £100or imprisonment fornotmore than six months or both such
fine and imprisonment, s.4 (2)provides for mandatory minimum period of
disqualification from holding orobtaining a driving licence. Theminimum
period provided istwelve months from the date ofconviction, but the Court
may ordera longer period. However, thecourtmay notapply themandatory
disqualification if there are "special reasons". Asis thecase with theRoad
Traffic Act, 1973, the Ordinance does not define the term and seems to have
left it to the wisdom ofjudicial interpretation.

HIGHWAYS ORDINANCE CAP 167

2.45 It was enacted in 1932 in relation to Public Highways. It is divided into VII
Parts.

Part I contains the short title, interpretation and application of theordinance.
Part II establishes the Central Road Boards (S.4) and the District Road Board
with the function of advising the governmenton all such matters relating to
the construction, width and maintenance of highways and the acquisition of
land for highways.

2.46PartIII isonDeclaration ofHigh ways, under S. 10thePresident maydeclare
by order published in the Gazette any cart way, pathway, bridle track or
other road to be a public highway. The President under S. 11 may also
declare new public Highways. Part IV is on Road of Access whereby a
person may apply to the district board of the area in which such lands are
situate for the construction of an access road (s. 17). When the said access
road has been constructed,the applicantand any other person1shallhaveat
all times the use of the said road of access. However the road of access can
be cancelled or altered.(S.21).
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2.47 Part V is on execution of works, it gives power to the Government surveyor
to enter and survey an area to determine whether is advisable in the public
interest to construct a highway on or over such land. The road authority is
given power to take stones and materials, cut and remove trees, make and
keep open ditches for the purpose of road construction. For the purpose of
preventing from being washed away the road authority may give notice to
the owner of the lands abutting upon any public highway, requiring him,
within twenty eight days after the service of the notice, to fence off, channel
or embank the lands as to prevent soil or refuse from such lands from falling
upon, or being washed or carried into the public highway (S.32).

2.48 Again under S. 35 a road authority has power to close or forbid driving or
riding any kind of animal or vehicle respectively on any public highway for
such space of time. The authority has also powers to restrict or make a
public highway or part of to the exclusive use of any specified kinds of
traffic. Part VI is about the use of highways, it creates an offence for the
person who destroys milestones, bridges and for driving animals into a public
highway in such a manner as to cause injury to the same ordigging up,
removing away soil on the surface of the highway and to obstructing highways
(Ss.37,38 and 39). Furthermore this part VI forbids acts causing nuisance
on highways, it restrict placing rails beams on public highways.

2.49 Under section 44 the road authority has power to limit weight and speed on
any part of a highway for the purpose of safeguarding the safety of the
public. Also the road authority is required to issue a notice to the owner to
alter the height of any wall or fence or hedge thereon if it appears to obstruct
the view at a corner on the highway. Part VII provides for proceedings and
rules for recovery of costs of damage or injury to the highway. It provides
also for the power of road authority to recover expenses of extra-ordinary
traffic. Finally it provides for penalties for contravention of the provisions
of the Ordinance.

THE EXPLOSIVES ACT, 1963,

2.50 The Act was made to make some further and better provision for the control
of the manufacture, import, export, purchase, sale, possession and use of
Explosives, to repeal the Explosives Ordinance Cap 538 and for matters
incidental thereto and connected therewith. Generally the Act is divided into
XI parts, Part I is on preliminary matters; terms are interpreted where by the
term "explosives" is defined to mean nitro-glycerin, dynamite, gun-cotton,
blasting powders, fulminate of mercury or other metals, azide of lead and

21



every substance, whether similar to the foregoing ornot, used or manufactured
with a view to produce a practical effect by explosion .. .but does not include
liquid oxygen, gunpowder, fog-signals, fire-works, rockets, percussion caps
and small-arms ammunition (S.2).

2.51 PART II deals with manufacture of Explosives while Part III is about general
responsibilities for the care and security of Explosives. It deals with the
appointment of persons to be in charge of explosives (S.10)
Section 12 requires a person in charge ofexplosives engaged in the handling,
storage, transport, guarding or use ofexplosive to take necessary precautions
for the prevention of accident by fire or explosion and for preventing un
authorized persons having access thereto. PART IV consists of provisions
for control of importation of explosives.

2.53 PART V regulates transportation ofExplosives, S.20 prohibits transportation
of explosives without permit. Section 21 goes further to require care of
explosives in transit. Subs (1) (a) prohibits carriage of persons in the
conveyance carrying the explosives except those persons necessary for the
due and proper control thereof. S. 22 provides conditions during conveyance
of explosives

2.54 Part VI deals with acquisition, possession and disposal of explosives whereby
no person is allowed to acquire, possess or dispose without having a valid
licence issued by the Commissioner for the same. Part VII, part VIII, Part
IX and X regulate storage, use of explosives and proceduresduring accidents
respectively. While part XI consists of miscellaneous provisions where
offences are created and penalty thereof.
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CHAPTER THREE

3.0 ACCIDENT FACTORS

3.1 The general view is that a road traffic system is complex and calls for
comprehensive multi-disciplinary approach to the road safety problem.
Further that, road accidents are a result of interplay of multifarious ele
ments. These causes are generally classified into four factors: -

(i) the human factor (drivers and other road users)

(ii) the mechanical factor (vehicles)
(iii) the environmental (roads), and

(iv) the road traffic management structures (the Police, the Courts
etc).
By way of Summary, causes of the accidents in Tanzania are
best explained by the following figure
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(I)

FIGURE

BAD ROADS

Narrow roads.

Poor shoulders.

Poor Maintenance

Slippery Road.

Encroachment on Road Reserves

(6)

PEDESTRIANS AND NON MOTORISED
TRAFFIC

* Road use by non-motorised vehicle.
* Lack of road user awareness.

* Lack of driver desciplinc and courtesy.
* Lack of pedestrian facilities.
* Drunk pedestrians.

(2)

DEFECTIVE VEHICLES

Poor vehicle maintenance

On road bribery and corruption
Fraudulent Inspection Licensing
High prices of spares
High operational costs.
Too old vehicle.

Poor system of inspecting vehicle.
Lack of standards and regulations

ROAD CARNAGE

(5)

BAD DRIVING (WRECKLESS DRIVING)

Incompetent drivers.

Fraudulent forged Licences.
Poor driver Training and Testing.
Bad Driver Attitude and habits.

Lack of Driver record and follow-up.
Disregarding Highway code.
Drunken Drivers.

Driver Fatigue.

(4)

(3)

SPEEDING

High powered Engines.
Weak enforcement Methods.

On road Bribery and Corruption.
PSV Owners unrealistic Demands/targets.
Bad Driving Behaviours.
Driver Competition and rracing.

WEAK ENFORCEMENT

Poor Information Systems and Records.
Corrumtible Licensing System (Corruptible Administration Systems.
Poor Police Incentives.

Poorly Equipped Traffic Police.

Source: From the document titled Ministry ofWorks. Executive Summary onProposed Vehicle Inspection System. Pg 3
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THE HUMAN FACTOR

3.2 However, the human factor cuts across every other factor and, therefore, is
the most prominent. Field research has shownthat upon human factorfalls
theblameof almost everyaccident-taking place inTanzania. It isestimated
that at least 80% of all accidents are attributed directly to human error. For
example, at least 54% of the roadaccidents arecaused by therecklessness
of the drivers, 16%by faulty vehicles, and the remaining 30% have, in one
way or another, had a lot to do with them (drivers)19. However, this part
shall dealonlywith the behaviour of drivers andotherroad users while on
the road.

3.3 Driverstakethebiggest blame for theoccurrence of roadaccidents. For it is
assumed that, by virtue of their professional capability, they are not only
supposed to react momentarily to various changes in the vehicle and its
surroundings, but are also expected to be in full control of the situation.
They are credited for causing accidents through speeding, negligence,
carelessness, driving under influence ofalcohol anddrugs, fatigue, badhealth
and lack of driving skills. All these are within the parameters of human
behaviour20

3.4 According to the Traffic Police statistics the following were the causes of
accidents in Tanzania in 1994:

(i) Reckless driving - 53.4%
(ii) Defective vehicle - 18.2%
(iii) Carelesspedestrian - 7.4%
(iv) Careless motorcyclist - 6.8%
(v) Careless bicycle pedal cyclist - 2.5%
(vi) Excessive speed - 3.4%
(vii) Drunken driving - 1.4%
(viii) Others i.e. bad road - 7.1%

Leaving outdefective vehicles andotherfactors, 74.7% ofallroad accidents
were a result of the human behaviour on the road.

3.5 From the above statistics reckless or dangerous driving claims the lion's
share of road accidents 53.4%. Comparatively, the contribution made by

"Road Safety Programme - op.cit.
;uHenry Bantu: Driver Education and Training asasMeasure asa Measure toControl Road Accidents - paper presented
at a Workshop on Road Safety in Dares Salaam on 28/5/1997
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careless cyclists (9.9%) or pedestrians (7.4%) is but only a pale shadow.
Though excessive speed and drunken driving claim a combined share of
only 4.8. % of all accidents in 1994 these factors may be contributory to
recklessness and carelessness involved in road accidents.

3.6 Neither reckless nor dangerous driving is defined in the Act. Such is the
case also for careless driving. However, reckless driving is provided in
Wilkinson's Road Traffic Offences; Eleventh Edition21 at page248 thus:

"The position astoreckless driving may thus besummarised asfollows:
(1) A person is guilty of reckless driving or (if death is caused),

causing death by reckless driving if the jury or magistrates are
satisfied that:

(a) The defendant was driving the vehicle in such a manner as to
cause obvious and serious risk of causing physical injury to
some other person who might happen to be using the road or
doing substantial damage toproperty; and that in sodriving he
did so without having given any thought to the possibility of
there being any such risk or, having recognised that there was
some risk involved, nonetheless went on to take it.

(2) The jury or magistrates are entitled to infer that the defendant
drove recklessly from the manner the vehicle was driven and the
road conditions, but must have regard to and consider any
explanation put forward as to the manner in which the vehicle
was driven. If a reasonable explanation is put forward which
amounts to a defence, it is for the prosecution to disprove it not
for the defence to prove it to be true"

At page 261 it is further provided:

'Thetestas to whether a drivercharged with careless driving is
"atfault" may besaidto bewhether theprosecution has proved
that the defendant departed from the standard of care and skill
that in the particular circumstances of the case would have been
exercised by a reasonable prudent and competent driver.'22

In bothcasesthe test is therefore an objective one.In anothercaseof Walker
V. Tolhurst23 the court expressed that the expected standard ofdriving here

^Patrick Halman and John Spencer, Oyez Longman Publishing Limited 1982. See also: Reckless Damage and
Reckless Driving: Living withCadwell and Lawrence': ByEdward Griew (198)Crim. L.R. 743
"See also: Simpson v. Pear (1952) 2 QB 24on a charge ofdriving without due care
-'Walker v. Tolhurst (1978) RTR. 217
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will be a question of fact for the court to decide and in so doing, the
magistrate(s) may take into account local factors such as the expected level
of traffic and time of peculiar hazards.

3.7 This position has been grounded in several cases in Tanzania. In DPP V.
William Karuhawe24, in which the defendant had been charged of causing
death through dangerous driving, the trial Judge had this to say:

"It is now settled that the test in such cases is objective, and so, if the
evidence available in a given case, a reasonable person would say that
the particular style of driving was dangerous or reckless, then such
driving is dangerous or reckless driving."25

In addition, where a driver drives a vehicle while knowing that it is defective
and in the course thereof causes accident he can be charged with reckless or
dangerous driving.

3.8 In Ali Mpalilo Kailu V R.26 the accused, a taxi driver, while hired and
carrying three passengers noticed that his vehicle had a broken engine mount.
He neverthelesscontinued with thejourney but on the way the car overturned
and caused death to one of the passengers. He was convicted of causing
death by dangerous driving and sentenced to two years imprisonment.
Kisanga, J. held:

"Since the accused knew that the engine mount of his vehicle was
brokenneverthelesspersistedon drivingat a high speed, that amounted
to reckless or dangerous driving".27

Such was the decision also in Catherine Raid V R28. However, this principle
does not apply to a situation where an accident is caused by a latent defect,
which suddenly occursin thecourseof driving through no faultof thedriver.29

3.9 As regards careless driving it is also settled that the appropriate test is the
same objective test. In Masumbuko Athuman VR30, it was held that a court
can not convict a person for dangerous or careless driving when the finding
of dangerous or careless driving is based solely on opinion evidence about
speedwhere suchopinionisarrivedatonquiteinsufficient datafor anoffence

:4Criminal Appeal No. 38 of 1986 High Court of Tanzania at Tabora (unreported)
"See also: R. v. Wallace (1958) EA 582 at p. 582 and R. v. Samwel Sepita (1984) TLR (HC) 148.
-6(1980) TLR 170
"See also:Ahamada Waziri v. R.Crim. Appeal No. 30/80 (unreported) HighCourt of "Jiinzania at Mbeya.and Burns v.
Bridder (mi) QB. 221.
-sCrim. App. No. 77/1992 (unreported) Mbeya High Court.
:"See also: DPP v. NummdeMbtnve & Abdul. Ismail v. DPP, Simpasn v.. Peat (1952) 2 QB 24 and
DPP v. Nyenye (1984) TLR (HC) 37.
;o(199l)TLR 19
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of dangerous driving is not an absolute offence but a finding of fact on the
part of the driver. Further that the test to be used is the objective one.31

3.10 However, the duty imposed on adriverisnotunlimited. The duty which the
law imposes on drivers is the duty to keep reasonable look out and not to
anticipate unreasonable or dangerous behaviour on the part of other drivers
or road users. This principle was pronounced in ZarinaA. Sharif V. Noshir
Shetha32 where it was held by Newbold, J.A.;

"It is a duty of every driver to guard against the possibility of any
danger which is reasonably apparent, but it is not his duty to proceed
in such a way that he could avoid an accident no matter how reckless
the other party may be"33

3.11 According to the Road Safety Programme34, over-speeding has been identified
as one of the multiple contributors of road traffic accidents. Indeed speed
per se is an element of danger.35 Although the Programme Document claim
that it contributed only 4.0% of road accidents between 1992 and 1994,
over-speeding is at the root of some other causes of road hazards especially
reckless/dangerous or careless driving as mentioned elsewhere above.
However the term "over-speeding" is neither defined nor is there an offence
of over-speeding in the Road Traffic Act, 1973. In commonplace it is used
interchangeably with "high speed" or "excessive speed".

3.12 Nevertheless, one meaning thereof can be deduced from the offence of speeding
provided by section 51 of the Act. Under the section it is an offence for any
person to drive, aid, abet, counsel, or procure any person to drive a motor
vehicle or trailer on any road or in any public place at a speed in excess of
the limit imposed for that class of motor vehicle or place. Deductively it can
be construed that driving in a manner which contravenes the provisions of
section 51 of the Act may amount to over-speeding. At the same time over-
speeding might as well mean driving in such an excessive speed that, given
thecircumstances of theroad,a prudent driverwouldforesee a highpossibility
of causingan accident. In such cases over-speeding becomesa contributory
factor to the offences of reckless/dangerous or careless driving as
demonstrated in the discussion herein above on the said offences. That is

also the reason for over-speeding, excessive speed or high speed is sometimes
allegedas partof particulars in chargesof those offences.36

"Ibid

':(I963)EA239
"See also All Mpalilo Kailu (1980) TLR 170. Catherine Raid v. R Crim App. No. 71 1992 HighCourt of Tanzania.
Mbeya (unreported)
"Op cit note 17
"Daya v. r. 2 (1964) EA 529.
'*lbid
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3.13 A driverof a vehicle is duty-bound to driveat a speedthatwill notendanger
the safety of other road users.37 Apart from where there is a specific speed
limit, there is no specific measure or standard by which to determine whether
or not a vehicle is being driven too fast. The test is only an objective one.
This principle has been pronounced in many cases including in the case of
Pyarali Vs R (1971)38. The High Court held that the driver was negligent
because he had driven too fast having regard to the condition and the use of
the road. His duty was to go at a speed, when the road was crowded with
school children that he could pull up and not run over them. Again inJames
Mushi V G.J. Beers39 it was held that the duty of a driver is not to exceed
the speed at which he can, by pulling up or swerving, avoid collision with
other road users in a non-negligent way.

3.14 Speeding results from sheer negligence, carelessness or driving under the
influence of alcohol, drugs orothersubstances. Generally excessive speeding
is a contributory factor to other causes of road accidents i.e. reckless,
dangerous and careless driving. Therefore, any intervention mechanism
designed to regulate speed will consequently, impact on prevention of
commission of the other traffic offences mentioned above. Various measures
have been taken in an attempt to control speeding.

3.15 A fitting example is manifested by Section 51(5) of the Road Traffic Act,
1973, as amended by the Road Traffic (Amendment) Act, No 16 of 1996.
Under the provision every public service vehicle on the road, other than a
taxicab, is required to be fitted with a speed governor or any other similar
devisedesigned to regulate andrecordspeedof that vehicle. The attempt to
control speeding of public vehicles by fitting of speed governors has not
been a successful undertaking. Drivers of public vehicles have been known
to temper with the governors and efforts made by the Traffic Police to curb
thisconduct even by periodic swoopsandpenal sanctions haveoften proved
tobe a futile exercise. Intrying tocatch those drivers who speed onhighways
the Traffic Police use also other gadgets like hand held radar guns. In other
jurisdictions, corroboration is provided by equipment in police vehiclessuch
as Vascar or similar speed measuring equipment. However, Traffic Police
are not every where on the road and the electronic devices are used only in
isolated cases.

3.16 The Commission supports the idea that the best wayto regulatespeeding is

"Akbar Virji v. Emu Mwakang'ara(\%9) HCD No. 288
,SE.A. 169

'"l 1961 >EA 390
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by putting "speed governor" in the drivers' heads instead of vehicles.
However, this banks on training of drivers, which is a long-term strategy. In
the mean time efforts have to continue to search for transitional solutions.

Use of tocographs may be considered

3.17 There is also the problem of passengers and pedestrians. Observed from the
casualties perspective passengers are the mostaffected. Analysis of statistics
of all 186,745 accidents for the period of 1975-1995(Appendix 3) reveals
that 108,356or 55.4% of all casualties were passengers and 50,182 or 26.9%
pedestrians. Therefore, passengersandpedestriansconstituted82.3%of all
casualties. Further that, while 17.260 casualties or 9.2% were pedal cyclists
15.947 or 8.4% were drivers. Out of these casualties 22,216or 11.9% were

killed. In this category passengers again top the list by claiming 43% of
those killed, followed by drivers and cyclists 10% and pedestrians 8%. Of
the injured 56% are passengers, 25% pedestrians, 9% drivers and 10%

•cyclists40. These statistics therefore show that passengers and pedestrians
are the most affected by these accidents.

3.18 Yet, some passengers are in a way, aiders and abettors as they contribute to
most reckless, careless driving and speeding cases. Some passengers are
known to solicitor encouragedriversto speedwithoutcaringfor thepossible
outcome. It is also true that where a driver speeds by persuasion or
encouragement from some passengers or on his own volition, in most cases
the restof the passengers whodonot preferspeeding keepquiet.In negligible
instanceshave passengersconfronted the driver about speedingor reported
the same to the Traffic Police. Their apathy, indifference, insensitivity and
collective willingness to perpetuate this matter of life and death contributed
to the continuing carnage on the roads. The people we talked to during our
field research in the regions supported such findings.

3.19 This raises thequestion as to whatextent a passengermay be held liable for
aiding and abetting where an accident occurs due to reckless/dangerous or
carelessdriving.41 Where passengerscounsel and or encouragethe driver to
driverecklessly/dangerously, carelessly andthereby anaccident occurs they
become conspirators to the traffic offence being committed and could be
prosecuted together with the driver.42

3.20 By using the principle of control, an owner-passenger, one who has
possession or supervisor/instructor whobythatposition hascontrol overthe
driver would also be liable. In Du Cros v. Lamborne case43, the owner of a

^Road Safety Programme Op. Cit. pg. 12
" ForDiscussion see: -Drivers Control and Accomplices" (1982) Crim.L.R.419and 'A Learner" Careless Driving: By
Martin Wasik (1982) Crim. L.R. 411.
4-See: Section 51(1) of the Road Traffic Act 1973. Also see Johnson v. Youden(1950) I kb 544.

"(I907H KB 40
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car who was also a passenger was held liable for aiding and abetting dangerous
driving as he ought to have prevented the driver from driving at an excessive
speed.44 In Ruble Faulkner Case45, it was held that a supervisor/instructor
who was aware of the relevant circumstances and refrained from correcting

the driver's mistake, gave positive encouragement to the driver's careless
driving and therefore aided the offence. Though the control principle has
been criticised it is worthwhile to apply it. In the face of the current high rate
of road accidents vehicle owners are duty bound to ensure that their vehicles
are driven in a safe way. Where they neglect this duty and in their presence
an accident occurs because of negligent or careless driving, or the vehicle
speeds, the vehicle owner should also be made liable.

3.21 However, it would not be fair to use the principle of omission to find passive
passengers liable for aiding and abetting in traffic offences for doing nothing
where a motor vehicle is driven recklessly or carelessly. Though in some
American cases the principle has been used to find such passengers liable,"*6
the Commission views that though passive acquiescence in such a situation
might be reprehensible, nevertheless it is not sufficient to amount into a
criminal offence. It is indeed too much to expect a gentleman/woman
passenger to reprimand a driver.47 However, given that this is a matter of
life and death, passengers should be sensitised to reprimand a driver who
drives with excessive speed or so negligently or carelessly as to pose real
possibility or danger of causing an accident.

3.22 Pedestrians, Cart pushers and other road users also contribute to road
accidents mainly due to ignorance of road safety regulations, negligence
and alcoholism. The root cause of ignorance is basically the general lack of
public awareness of their duty to use due care and caution on the road so
that they are not involved in road accidents. This duty is provided in s. 65 of
the Road Traffic Act as amended by s.15 of the Road Traffic (Amendment)
Act, No. 16 of 1996. On the other hand, pedestrians may also fall victim of
road accidents even where they have followed road safety rules. Actually,
sometimes-strict adherence to road traffic regulations may be a pedestrians'
undoing where drivers continue to neglect regulations.48

4S(I940)AIIER285

^People vsMortin(1931)300p. 108. Easter v. State (1959) and Lawis and Wren V. State (152) 251 S. W. 2d 490 all
quoted in "Drivers Control and Accomplices" ibid.
4'This concurs with the view expressed by Prof. Granville Williams: Test Book of Criminal Law 1978p. 297
"Pedestrians have been knocked down even in zebra crossings tus the strict liability on drivers placed by s.65(9) and
(10) of the Road Traffic Act, 1973 as amended by s.4 of the Road Traffic (Amendment) Act. No. 16 of 1996 should be
property observed by the law enforcers and the Courts.
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3.23 Therefore, the logical issue here is how to make drivers and other road
users sensitive to road safety laws. The underlying contributory factors to
the causes of accidents are mainly lack of driving skills due to inadequacies
in the driver training and testing system, deficiencies in traffic safety education
to the public at large and lack of enforcement of traffic rules and regulations.
As such it is obvious that the human factor cannot be transformed only by
introduction of new offences or enhancement of punishments. Consequently,
in order to tackle the road accidents problem, the human factor must be
transformed by introduction of other intervention measures especially in
training of drivers and public education. The present training of drivers and
public education campaigns must be reassessed and reformed in line with
the changing needs of road safety. It is absolutely necessary to inculcate
more sense of discipline and responsibility among drivers and the need for
other road users to adhere to road safety provisions. This calls for every
road user to be educated in and adhere to road traffic regulations.

3.24 The issue of driving apprenticeship has been at the root of some drivers'
related accident. Driving is a science and an art behind which lie doctrine
and principles to be learned. Section 19 prohibits driving without a valid
driving licence and section 21 provides the procedure for obtaining that
license, including a requirement that the learner driver receives instructions
from an approved school.

3.25. However, it has been observed that some people drive even without a driving
license. Sometimes qualified drivers allow unqualified motor vehicle
attendants or conductors to drive their vehicles, including passenger vehicle
buses or lorries. In certain instances, affluent parents deliberately allow
children to drive their vehicles even though knowing quite well that they do
not have adequate and necessary driving training (and experience or
sometimes without even driving licences). In this regard efforts to review
the Highway Code should be doubled. Thereafter the Code should be widely
disseminated.

3.26 More common is the lack of proper training, as many drivers have become
drivers through "watchand learn" method and not throughsystematictraining
under professional hands. There are also allegations that some people have
been dubiously issued with driving licences without properly attending driving
instructions and this has been done either for personal gains (corruption) or
under the influence of high personalities. All these "drivers" contribute to
the escalation of accidents.

3.27 At the same time, until the 1996 amendment to s.21 of the Road Traffic Act,
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1973 the law left room for training in driving to be done haphazardly. Any
person who was a "competent and dully licensed driver" could give driving
instruction to a learner driver (s.21). No definition of "a competent and
dully licensed driver" was given by the Act. Therefore it was generally
taken to have meant any person holding a valid driving license for that
category of a motor vehicle for which the learner driver is under instructions.
This system left a lot to be desired especially given the nature of the inefficient
licensing system.

3.28 There are suggestions for setting a driver training system which will require
a national syllabus, classroom instruction and passing of a written examination
before issuance of a learner driver's licence; formulation of driving manual
for learner drivers and for driving instructors. Special instructors courses
and refresher driving courses at designated institutions to keep them abreast
with new technologies, legislation, rules and regulations and re-testing of
drivers ofbuses before their driving licences are renewed. All this is geared
towards ensuring that drivers are competent and have "speed governors in
their heads". They must know the important and delicate role, which they
play in the community and the society in general. All this must be coupled
with re-testing ofcurrent drivers and re-training of drivers of public vehicles
by recognised institutions. The current arrangement whereby re-training of
drivers of buses at the National Institute of Transport (NIT) is commendable
and must be extended to all drivers of public vehicles.

3.29 There is also the question of the age of a driver of a public vehicle. There is
a tendency of young drivers to drive in excessive speed without proper
contemplation of the consequences. The various stakeholders recommended
that the age of drivers for public service vehicles should be fixed at not
below 35 years. It was contended that at that age a driver would be more
matured and less inclined to drive in excessive speed. Others were of the
opinion that at 21 years a driver should get a Class D driving licence. Three
to four years later get a Class E and again three years, thereafter be eligible
for a Class C driving licence. Still an even smaller minority preferred the
minimum age for a PSV to be 45 years. Others were not worried of the age
but insisted for wide experience before a driver is allowed to drive a PSV.
Others opined that normally married drivers would in many occasions feel
the responsibilities, as they will always have a consideration of their families
at home.

3.30 Other conditionalities that should be put in place include the health checks.
Drivers of public service vehicles, especially of buses have a high
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responsibility of ensuring they safely convey their passengers to their
destination. The state of their health can be very decisive in this matter.
Where a driver is suffering from disease,e.g. epilepsy,which might suddenly
cause even temporary, involuntary movements or incapacityof his/herbody
thus impairing his/herdriving, suchperson shouldnotdrivea public vehicle.
For otherwise the lives of many people especially passengers are at high
risk every moment such a driver takeschargeof a vehicle. Indeed should an
accidentoccur and the driver charged, suchas for dangerousdriving, it will
be no defence that his manner of driving was caused by having an attack.49
Consequently, public vehicle drivers should regularly bemedically examined
thoroughly before being allowed to drive such vehicles say once a year.

3.31 Overloading of public service vehicles is also a contributory aspect in some
road accidents. This involves mainly commercial vehicles especially those
commuting in rural roads such as buses and lorries. In order to maximise
profits theownersor operators of thesevehicles havea tendency of carrying
morepassengers and loadsthanthesafeorprescribed capacity of the vehicles.
This contributes to the occurrence of accidents especially when negotiating
corners or travelling uphill due to disturbed centres of gravity or uneven
load balancing.50 The responsibility here falls not on the drivers only but
also on the vehicle owners. In the field particularly in mining areas, it was
revealed thatexplosives especially bysmall-scale minersarebeingtransported
in passenger's vehicles.

3.32 There is also the problem of vehicle owners not living up to their other
responsibilities. They own vehicles and are in charge of the drivers they
employ. It is to their interest and of the public at large to employ competent,
experiencedandconscientiousdriversand takeevery possible precautionto
ensure they are not accident- prone. That being the case, then the owners are
partly to blame where accidents occur due to defective vehicle or reckless,
dangerousor careless driving of accident-prone drivers.

3.33 Public education and information to all road users is equally important.
Statistically passengers and pedestrians constitute 82% of casualties from
road accidents (Appendix 3). There are some public road safety programmes
which have already been instituted. Since 1977 the National Road Safety
Council has been conducting a yearly one-week road safety programmes.

*9R. v. Sibbles (1959) Crim. L.R. 660 in which it was decided that it is no defence to a charge of dangerous driving
where a motorist whoknowns that he is subjectdizzyspellsor blak-outs aises a defence thai his dangrous driving was
due to having an attach.
^Dafi Report on theDevelopment of MotorVehicle Inspection System inTanzania prepared by theElectrical Department
of the Ministry of Works. September. 1999.

34

I



During that week several measures related to road traffic safety are taken,
including public education and checking of motor vehicles roadworthiness.
However, field research has revealed that the Council is not well performing
because it has no powers and established at Regional levels only and leaving
rural areas unattended. Also since 1994 the Police Force has been running
a weekly radio programme of 15 minutes at Radio Tanzania Dar es Salaam
educatingthe publicon roadsafety. The Road SafetyUnit hasalsocontributed
in this area by conducting public road safety awareness programmes in the
media.

3.34 The unit has also taken some strides in road safety education. Through
consultative services by the Tanzania Institute of Education under the Ministry
of Education and Culture the Unit has already developed curriculum for
road safety education in Primary, secondary schools, and Colleges for
education and Diploma level Courses, it is contended that the unit should
endeavour to develop curriculum for first aid training to selected staff of
public vehicles after consultation with the Ministry of Health so as to reduce
the immediate consequences of traffic accidents51 The Unit shall Provide a
Certificate of attendance to those Staff and it shall be a pre-requisite condition
for a Public Vehicle to be granted a TLB.

3.35 The Pilot project for road safety education started in October 1999 in the
Eastern Zone covering Dar es Salaam, Coast and Morogoro Regions, but
given the magnitude of the problem of road accidents these initiatives are
grossly inadequate. Wider coverage and more involvement resources and
opportunities available should be exploited. This should include more use
of the mass media and the possibility of including road safety in all Primary
and Secondary Schools and in Teachers Training Colleges curricular in the
whole country.

THE MECHANICAL FACTOR

3.36. Another area which if properly attended to could cut down the number of
road accidents is the mechanical factor. As noted before, mechanical factor

generally accounts forabout 16% of the total fatal accidents in thecountry.52
The condition of a vehicle may be the determinant factor in the occurrence
or non-occurrence of an accident. An unroadworthy vehicle is prone to
accidents due to, frequent breakdown, which may cause narrowing of the
carriageway, diversionsor even closure of the road. In Tanzaniaespecially
in rural areas a large number of vehicles on the road are old and in a state of
disrepair.

'Road Safety Programme Op. Cit
"Ibid See figures at page 24 above which puts the percentage ai 18 2
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3.37. Other causes of road accidents associated to vehicles include: many vehicles
are defective, too heavy, wide and long vehicles used in small narrow roads
which are constructed for light vehicles thus causing congestion and
distraction of other road users, vehicle influx, too high for the roads which
have not been expanded to cope with the increase of traffic, lack of regular
vehicle inspection other than buses and goods vehicles due to limited number
of vehicle inspectors, many vehicles have no seat belts and many motor
cycles are sold without crash helmets as there is no law which binds motor
dealers to sell the same with these accessories.

According to the research conducted in the regions the majority of people
i.e. 68% out of 60 people who aired their views supported the fact that
mechanical factor was one of the major sources of the accidents. Some of
their reasons were that:-

0 The number of vehicles is not proportional to the number and
size of our roads.

0 There is insufficient supervision of importation of vehicles, tyres
and spare parts. Most of the imported vehicles and accessories
are second hand or substandard, which they said was also
attributable to the economic power of the people for not all can
afford to buy new vehicles.

0 The number of inspectors of motor vehicles is inadequate, and
in most cases training in the field is not given requisite emphasis
to produce adequately qualified inspectors.

0 Some vehicle body builders do not comply with TBS standards
and rules (poor management) producing very risk vehicles which
lead to high rate of deaths and causalities when accidents occur.

3.38 Of equal importance, although in many cases neglected, is the environmental
effect of leakage of petroleum products and excessive exhaust emissions
from poorly serviced automobiles which cause damage to road pavement
and eventually lead to air and water pollution. Apart from the fact that a
smoking vehicle may inhibit the visibility of other road users and thus
contribute to accidents, they also cause environmental degradation.
Automobile emissions are now understood to be part of the causes for health
problems like cancer, eye irritation, nervous system disorders and blood
poisoning (lead added in petrol). Also world climatic weather changes
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involving temperature and sea level rising are due to air pollution, arising
mostly from vehicular exhausts. Therefore, the consequences of all this are
deaths, injuries and other economic, environmental and social loses to the
public. All these can be controlled by owners' pro-activeness in ensuring the
roadworthiness of their vehicles.

3.39 The MoCT realises this problem and has in the Draft National Transport
Policy an objective of minimizing traffic-generated pollution. One of the
policy measures is to ensure emission control to enhance urban environment
for vehicle users and pedestrians. It plans to, inter alia, enforce vehicle testing.
Efforts to establish a system of managing vehicle inspection and testing are
underway. The consultancy submitted its recommendations and proposed,
among other things, the formation of a new unit to oversee the vehicle
inspection system. This unit is the Road Safety Agency53

3.40 As mentioned else where in this paper, it is the duty of motor vehicle owners
to ensure that vehicles which ply on roads are roadworthy. Section 39 requires
a motor vehicle which is intended to be used on the road to be in a fit

condition. It is an offence under s. 39(l)(a) to drive a defective motor vehicle

on public roads. The vehicle fitness includes the vehicle chassis, engine,
gear and brake systems, bodywork, tyres, lights or any other part of the
vehicle. Enforcement of this duty is expected to be exercised during
registration and licensing of vehicles which are intended to be used for
business, and through inspection by traffic police.

3.41 Further more, section 11 imposes upon the Registrar, before registration of
a motor vehicle, the duty of satisfying himself that such a vehicle is in fit and
proper condition for the purpose for which it is intended to be used. In the
same vein s.28 of the Transport Licensing Act, 1973 also requires all
authorised vehicles to be in a fit and serviceable condition. Equally the
provisions of ss. 81-83 empower Police Officers to examine and thereafter
order vehicle inspection by a vehicle inspector to ensure roadworthiness of
any vehicles being driven on public roads.

3.42 However, the fact that defective vehicles contribute 16% of road accidents

in Tanzania is a clear manifestation that some vehicles on the roads are

unroadworthy. Thus not all owners discharge their duty of ensuring
roadworthiness of their vehicles. Equally the enforcement mechanism has

"The Ministry commissioned the Bureau of Industrial Co-operation (BlCO)of the University of Dar Es Salaam which
has already produced Draft Report for the Development of Motor Vehicle Inspection System in Tanzania, Draft Motor
Vehicle Regulations, Draft Motor Vehicle Inspection Act. Draft Vehicle Inspectors Handbook, and Draft Vehicle Test
Station.
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not proved effective. As for owners the reasons may rest on the lack of
appreciation of the importance of discharging the duty. It may also be a
result of sheer negligence and the over-zealousness to make quick money.
Drivers are also prohibited from driving defective vehicles. This was expected
to contribute to the check off mechanism. However, drivers also have proved
to be negligent or over subservient to the vehicle owners by agreeing to
drive defective vehicles. Indeed they may do so under the pain of losing
their jobs but this does not absolve them of responsibility when an accident
occurs due to the defectiveness of the vehicles. This underscores the need

for public education to sensitise vehicle owners and drivers of the importance
of building a culture of keeping their vehicles well maintained. Equally, it
is imperative that the enforcement mechanism by way of vehicle inspection
and penal sanctions against the vehicle owners have to be revitalised.

3.43 Currently when an accident occurs because of a vehicle being defective the
culprit has generally been the driver. But the vehicle owner should also face
penal sanction for allowing a defective vehicle to be driven on the road. A
vivid example is provided by the case of R VAlberts/o Mwandenuke54. The
High Court of Tanzania commented that the responsibility for maintaining
a vehicle in good order and roadworthy condition is that of the owner,
although a driver may sometimes share such liability if, for example he fails
to report defects to his employer, though he certainly can not be held
responsible for the state of the vehicle, and should he refuse to drive it, he
may as well suffer the loss of his job. If strict liability is imposed on vehicle
owners the number of un-roadworthy vehicles plying the roads will decrease
and so will accidents caused by defective vehicles.

3.44 The need for instituting regular inspections for serviceable vehicles and the
hidden menace if this is neglected has been explained above. Regular
inspection of motor vehicles can be achieved if there is a set of harmonised
standards in respect of vehicle testing system which provides for vehicle
categories to be tested, frequency, testing procedures, testing stations and
testing equipment required inclusive of certification, inspection and
calibration, training of examiners and certification and vehicle fitness
standards. All this can contribute to the reduction of unroadworthy vehicles
on the road and consequently to road accidents.55

THE ENVIRONMENTAL FACTOR

3.45 There is also the environmental factor, that is, the state of affairs of roads in

iJ (1969) HCD n. 48, also see The case of R. v. Miller & Anr {1470) 2 OB 54
"Draft for the Development of Motor Vehicle Inspection System

38



Tanzania. 80% of the stakeholders (48 out of 60 people) were of the view
that this factor was also major on the list of causes of accidents. The road
network in Tanzania mainland has an estimated length of 85000km. The
network consists of trunk roads (10,300km), regional roads (24,700km),
district roads (20,000km), urban roads (2,450km) and community roads
(27,550km)56. As was emphasised by the stakeholders during our field
research in the regions; most of these roads arein a poorstate of maintenance
thus making driving a hassle. Theprincipal role of traffic engineering and
management is moving people andgoods smoothly from oneplace toanother
areas in thecountry. In some cases like in thecentre ofDares Salaam City
the roads are so narrow that they can hardly accommodatethe current flow
of motorvehicles. Ways have to be found to rectify this situation.

3.46 Doubts abound whether vehicle and axle load control is being properly
managed. Proper management of this areais important forthe sustainability
ofroads andprevention ofaccidents. Overloaded vehicles arenotonly prone
toaccidents, especially inemergency situations or when negotiating difficult
corners. They also cause destruction to the road environment. Bridges and
carriageways aredesigned to sustain a certain maximum axleloading for a
certainperiod. Excess loadcausesdestruction of the roadway to the extent
of bridges collapsing. This result in loss of expected benefit from the life
span ofthecarriageways andbridges, andinexpenses involved inoverlaying
the roadsor in construction of the new bridges. Section 39(2)prohibits the
use of motor vehicles on a road with a loadgreater than the loadcapacity
declared bythemanufacturers ofthechassis ofthatmotor vehicle orgreater
than the load capacity determined under the provisions ofthe Act essentially
by regulations under s.114(p). The presence of weighbridges is intended to
control vehicle and axle overloading.

3.47 The Ministry of Works has enhanced axle control equipment in ten fixed
weighbridges andsurveillance iscarried outbyusing mobile weighing scales.
However, a lot of concern is still being raised about vehicle and axle load
control management. The problem was exposed in the 1996 Road Safety
Programme Document. An assessment of the level ofoverloading ina study
earned by independent of the weighbridge operators at Ubungo fixed
weighing station during day light hours in the months of March to May
1995 using a sample of heavy goods vehicles showed that the problem of
overloading persists. 30% of the sampled vehicles had overloaded axles of
whichjust over 8% were due to improperpayioad loaddistribution. 57%of

*Drafl National Transport I'olicv, op.cit.
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the overloaded vehicles were semi-trailer and trailers. This is a serious

situation, which poses serious problems.

3.48 A case in point was the Rehembe bridge incident. The bridge, which is
situated along theMikumi-Kidatu road, hadbeen rebuilt afterbeing destroyed
by El-Nino rains. The construction work was completed on 29/12/97. A
sign was posted restricting access to motor vehicles bearing a weight not
exceeding 20 tons. However, on 24/1/98, before evena monthhadexpired,
a vehicle weighing80 tons passedon the bridgeand in the processdestroyed
it.57 As a result all the Government efforts to facilitate free flow of traffic

along the road and the expenses involved to build it went to waste. As
earlier on pointed out overloaded vehicles are more prone to accidents
especially in emergency situationsor when negotiatingdifficult corners.

3.49 The responsibility of ensuring that such signs are in place is provided by
Section 64. The provision empowers the Chief Engineer to cause traffic
signs of such kinds, design, material and colour as prescribed to be erected
or marked on the ground at such place as he may determine. Road signs are
veryimportant to thedriversincetheyareprohibitive, restrictive, informative
as well as provide timely warning to the drivers so as to enable them to
avoid dangerous hazardous spots in the road net-work, including railway
crossings. It has however, been observed that the roads in both urban and
rural areas lack adequate signs or some have fallen down, vandalised or are
weather-beaten so that they are no longer legible. In some areas road signs
are hidden by branches of trees or shrubs, growing by the roadside, thus
contributing to road accidents. In other instances these road signs (road
furniture) are wilfully removed from the public roads by uncaring people.
Sanction is required to be specified for purposes of curbing the conduct.
Their absence or invisibility may be a cause of accidents, and make
enforcement of traffic regulations difficult. This was demonstrated in the
case of R. V. Goskey58, where the Police caught the appellant at night and
chargedherfor drivingin the wrongdirection on a one-wayroad. In defence,
she stated that she had turned right at the junction with which she was
unfamiliar and at which there was no indication by a road sign or otherwise
that a right turn was prohibited. In acquitting the appellant the court stated;

" the driver did nothing contrary to the standard of care, as she could
not see any road sign, at the place where she entered the carriage
way."

"Speech by the President of the United Republic of Tanzania Hon. Benjamin Mkapa to Members of Parliament in
Dodoma on 11* February, 199S.
M(1971)W.L.R.343
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3.50 In the same vein in Nathanael Kabelege V. R. Cr. App. No.69/79 (unreported)
High Court of Tanzania at Tanga, the accused was charged with careless
parking of a motor vehicle on a public road but was acquitted by Mrosso J.,
who stated, inter alia; that:-

"... Before a driver is blamed for violating the prohibition the sign post
must be visible to the driver".

Therefore, where a driver violates a traffic sign he cannot be sanctioned
where such sign is not visible.

3.51 Similarly, road markings on the ground applied on road surface are intended
to give warning, information and to require manoeuvres to be taken by
drivers so as to enable them to move safely and efficiently and to avoid
dangerous spots. Section 65 empowers the Chief Engineer to cause signs of
pedestrian crossing to be placed across roads at appointed places. However,
as in the case of road signs, the road markings are absent on many roads
within urban areas and or/rural areas. Sometimes road markings are not
marked in standard road paints or other acceptable materials and therefore
wear out quickly. This may be attributable to the negligence of concerned
authorities in providing or installing and maintaining the road markings,
though aware that lack of road markings may cause accidents.

3.52 Zebra crossing which are marked to enable pedestrians to cross the road
safely and thus avoid being knocked down by motor vehicles are of special
importance. Under s.65 (1) there is an absolute liability on drivers to accord
precedence in a zebra crossing. Indeed, when an accident occurs at a zebra
crossing it is immaterial whether or not the driver was negligent.59 Exception
is accepted only when a suicidal pedestrian throws himself or herself in
front of a car.60 Again, where the zebra crossings have not been marked,
pedestrians are forced to cross the roads haphazardly at any point and thus
becoming victims of road accidents caused by fast moving vehicles.

3.53 In addition there is an acute shortage of parking space in some urban areas
especially the centre of the city of Dar es Salaam. The provisions of sections
71 and 72 empower the Minister by an order in the Gazette to set aside
parking places for all or any class of motor vehiclesor special parking places
for bus stops, taxi cabs and loading zones for goods vehicles. However,

"Hughes v. Hall (1960) 2 All ER 504 and Mignogna v. Glaccio (1975) 6 Air 502
*°ChisUolm v. London Passenger Transport Board (1939) I KB 426.
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given the fact that the present road network in the City was not designed for
the current number of vehicles it has become difficult to set sufficient parking
areas. This impediment has forced a large number of vehicles to park in
restricted areas including pedestrian walkways. Apart from causing damage
to the pavements, the encroachment of the walkways has forced pedestrians
to intrude in carriageways thus risking being involved in accidents.

3.54 There is also the problem of non-use of parking space in urban areas
particularly in the centre of the city of Dar es Salaam. It has been noted that
many buses especially in Dar es Salaam do not properly use the parking
bays set aside for such purpose. Indeed sometimes the parking bays are
flooded with vehicles. However, more often than not, the drivers stop on the
carriageways in order to block the other buses coming behind them from
overtaking them and picking passengers at the next stop. Such practice,
which contravenes s. 71A of the Act, does not only cause traffic congestion
but it may cause unnecessary accidents, which could have been otherwise
avoided. Consequently, the Chief Engineer has to improve the environment
of roads in tandem with the enhancement of enforcement of road traffic

laws by traffic police.

3.55 The question of non-segregation of traffic also contributes to road accidents.
Section 100 provides for the requirement of every person riding any carriage
or animal or driving any animal drawn vehicle to be subject to the provisions
of the Road Traffic Act. That means motorized and non-motorized transport
move along the same road, sometimes on narrow roads, with no specific
provisions for the animal drawn carriages or pedestrians thus exposing them
to the danger of being knocked over by motor vehicles. There are suggestions
that the section should be amended to provide for walkways or restrict the
use of man/animal drawn carriages to specified areas or roads.

3.56 Thisstateof affairs is further exacerbated by uncontrolled street or roadside
trading or vending. Due to economic hardships most youngsters/teenagers
have resorted to various types of commercial activities. In urban areas
especially in Dares Salaam City, these activities are earned out at the edges
of the streets or roads and sidewalks. Some have built kiosks where various

items including alcohol are sold. In rural roads temporary markets have
also been established. These economic activities attract customers, to the

already crowded roads in urban are as or to the risky sides of highways.
This situation forces pedestrians to the carriageways thus making them
vulnerable to accidents.

3.57 Stray animals and cattle trekking also contribute to accidents. It is common
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in urban areas to witness large herds of animals roaming around unattended.
Sometimes big herds of animals are seen crossing the City streets. Inaddition,
due to lack of trekking routes big herds of animals are now being trekked
along the highways both in urban and rural areas. This situation always
poses dangers of traffic accidents and indeed sometimes accidents have
occurred in the manoeuvres to avoid knocking down the animals.

THE MANAGEMENT FACTOR

3.58 An examination of the regulatory and institutional arrangement of the road
transport mechanism reveals an institution that lacks proper co-ordination
and organization for efficiency and effective management of the network.
Many institutions are involved in its regulation. The Ministry of
Communication and Transport is responsible for licensing motor vehicles,
the Ministry of Works deals with axle load control, the Ministry of Home
Affairs handles road traffic law enforcement and testing of drivers while the
Ministry of Finance issues driving licences and is also mandated to collect
road toll. The Ministry of Local Government and Regional Administration
handlesregional licensingof motor vehiclesand the VicePresident'soffice
deals with the environment. The Commission supports a suggestion that
was muted at a recent workshop in Morogoro that the functions should be
streamlinedand brought under one authorityfor efficiency and effectiveness
in the regulatory mechanism and in fighting corruption. This intervention
would bring Tanzania inline with other SADC countries like Mozambique,
South Africa and Zimbabwe. According to BICO the assessment of the current
practice in Tanzaniais as reflected in the table hereunder:
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TABLE 1

Component of Road Safety

Ministry

Home

Affairs
Works

Finance

(TRA)

Communi

cations and

Transport

Ministry
of

Health

1) Coordination and Management
of road safety.

S S

2) Vehicle Safety and Inspection. S •/

3) Road accident data system. s s

4) Legislation and Regulations. s s •/

5) Driver examination and driver

licence register s S

6) Information and education s •/

7) Public roads s

8) Rescue Services s •

9) Road safety research •/

10) Vehicle registration and
licensing •/ </

11) Law enforcement s

Source: Executive Summary on Proposed Vehicle Inspection System prepared bytheMinistry
of Works in September 2001, Dares Salaam.
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As far as the problemof corruption is concerned, the Public identified three
main areas; the Police, the Judiciary and Licensing Authority. Their
observations were that:

A. Police

(1) Traffic regulations are not strictly enforced because of
Corruption.

(2) That becauseof Corruptionthey toleratedefectiveand dangerous
motor vehicles to be driven on the roads.

B Judiciary

1) It is alleged that they are easily corruptedgiven the manner in which they
arehandling traffic offences. Thisis demonstrated bythefactthat most of
the Sentences which are normally imposed are inadequate(Appendix 2)

C. Licensing Authority:

(1) It is alleged thatthey sometimes issue licences toanincompetent applicants
andunroadworthy vehicles duetoCorruption. According to theDraftNational
Transport Policy the objective in this area is to enhance road management
and safety. Its actions are directed towards establishing a road transport
regulator to take over the function of road safety and to streamline and
harmoniserelevant trafficregulatory functionsandensurecompliance with
SADC and EAC road traffic protocols.

3.59 The efficacy of the law has been brought into question and consequently
the emergence of ideas on the need to provide for more regulations, new
offences and reviewof punishmentswith a view of enhancingthem.On the
enforcement front there are criticisms of laxity, corruption and non-adherence
to the law.The institutional arrangement of the regulatory mechanism in this
sector has also come into the minds of stakeholders. The issue in this area is
whether an arrangement in which there is a focal point would enhance
efficiency and effectiveness.

3.60 The poor record of road safety in Tanzania has prompted a new look
for intervention mechanism by, inter alia, introduction of new offences and
enhancement ofpunishments. Forexample, in 1973 a reckless driver caused
thedeathof 49 people on the spotwhen the bushewasdriving plungedinto
River Makumira in Arusha; at Mwindu area Coast Region in 1991,29 people
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died on the spot when speeding minibus collided head- on with a lorry, at
Ihumwa in Dodoma Region, 37 people died when the bus nick- named
'Super Star' overturned in 1992; 27 people died at Mzambarauni in Tanga
Region and 23 others were injured in 1995, after a Toyota Min-Bus they
were travelling in overturned and plunged into a river.61 Such cases are
many and therefore the list is endless.

3.61 The death of so many people in numerous accidents has sparked off the
idea that perhaps it may be advantageous to the community at large, if such
wanton killings are curbed by treating them as cases of manslaughter. In The
Government of U.S.A. v. Jennings62, Lord Roskill observed that, the
ingredients of the statutory offence of causing death by reckless driving
were identical with the ingredients of the common law offence of
manslaughter. However, for prosecution in the case of motor manslaughter,
the risk involved in the death must be very high thus reflecting the greater
degree of turpitude. Other countries such as U.K. have in the Road Traffic
Act the offence of "motor or vehicle manslaughter" and it is referred to as
"involuntary manslaughter", whichconcernsdeathcaused bygrossnegligence
such as by very negligent driving.63

3.62 In Tanzania the same conditions which may apply to motor manslaughter
might apply to causing death by reckless or dangerous driving contrary to
section 40 of the Road Traffic Act, 1973. Section 195 of the Penal Code

provides for the offence of manslaughter stating:

"Any person who by an unlawful act or omission causes the
death of another person is guilty of an offence termed
"manslaughter". An unlawfulomission is an omission amounting
to culpable negligence to discharge a duty tending to the
preservation of life or health, whether such omission is or is not
accompanied by any intention to cause death or bodily harm."

Certainly reckless or dangerous driving is unlawful and denotes omission of
taking reasonable care. Therefore, there may be inherent difficulties to
distinguish in lawbetween 'motormanslaughter' andcausingdeathbyreckless
or dangerous driving. However, it is still possible to restrict application of
motor manslaughter charge only to the greatest causes of recklessness/
dangerous driving and especially where casualties are many.64

"LutherJ. Mbuttu. ASP.: An Overview of Traffic Situation in Tanzania - a paper presented at a Seminar for Regional
Traffic Officer and Vehicle Inspectors in Dar es Salaam in November. 1996.
"(1983) A.C. 624.

"Though reduced into 'vestigial survival" by Road Traffic Act. 1972. See: Wilkinson, Road Traffic Offences, llih
Edition. By H. Patrick Spencer. J. Oyez. Longman. 1982. p. 269
"Wilknson. ibidi.
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363 'Motormanslaughter' chargescould be laid for instancein thecase of deaths
of several persons through reckless ordangerous driving or incasesof deaths
occurring as a result of hit and run cases. In the lattercase, it is submitted
that the purpose of Parliament when enacting s.57 of the Road Traffic Act,
1973 relating to the drivers duty to stop afteran accident was the savingof
life. If therefore, a driver, knowingly or having reason to suspect that there
isserious injury andrisk ofdeath if thevictim ofan accident isnotmedically
attended to, fails to stop and render assistance or if unsafe to stop, fails to
report the accident to the Police as soon aspracticable, as a result of which
the victim dies, it could be argued that his deliberate or reckless failure to
comply with thepositive dutyplaced upon himmight besufficient towarrant
a chargeof motormanslaughter notwithstanding his manner of driving.

3.64 Theadequacy of thelawrelates alsoto thepunishments provided andhow
they are applied as a means of reducing road accidents. Punishments are
supposed to be, inter alia, punitive, deterrent and reformatory. Doubts abound
as to the effectiveness of the punishments both as provided in the law and as
applied bythecourts. Concerns have been raised that offending drivers have
often been treated with lenience and that a good number of them usually pay
small fines andgobackto theroadswithout having been impressed with the
need to adhere to road safety measures. This is an issue which relates to the
kind of prescribed penalties and their application. Thus, the propriety of
punishments prescribed for road traffic offences by the Act and related
legislation requires consideration.

3.65 Traversing through the Actonediscovers thatpunishments provided areon
the low side and therefore even if properly applied they would still appear
lenient e.g. in thecaseof drivers convicted ofcausing bodily injury or death
under section 40 may be imprisoned for a maximum period of five years
and a minimum of not less than 3 years. In addition he/she may pay a fine up
to only Tshs. 100,000/=. On the other hand a convict under section 41 is
liable to a fine of not less than Tshs. 15,000/= but not exceeding Tshs.
50,000/= or to a term of imprisonment of not less than 3 years but not
exceeding 5 years. This is so even where the driver has caused death to a
bus-full of passengers in a single accident.

3.66. In addition, there are many offences punishable by a fine as low as Tshs.
1,000/= Such punishment coverevendriving while disqualified orwithout a
valid driving license (s.52), contravention of a driver's duties (s.57), careless
and inconsiderate use of a motor vehicle (s.50) and speeding (s.51). Whether
as a minimum sentence or otherwise, due to inflation and current road safety
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requirements such punishments appear grossly out of tune, and consequently
not deterrent. This problem exists in the Transport Licensing Act, 1973 and
the Motor Vehicle Insurance Ordinance.

3.67 The other problem is the fact that sometimes even what has been prescribed
is rarely imposed. For example the mandatory cancellation or suspension of
driving license and disqualification under the provisions of section 27 of the
Act. This is surprising given the high rate of road fatality and the public
outcry. As Turner J., said in such a situation "...courts are expected to
respond to justified public concerns and to pass tough sentences on drivers....
If the courts were not, and were not seen to be sensitive to public concern in
respect of such cases they would be failing in their public duty."65 Therefore,
courts have to rise to the occasion and pass stiff punishments to match with
both the offences and the public concerns.

3.68 The importance of mandatory cancellation or suspension of driving license
and disqualification was underscored by Slattery in one portion of his
discussion on punitive sentences. While commenting that "traffic offences
are notoriously easy to commit but they are difficult to deter, and too
frequently, disastrous in their consequences", he also said: -

"Perhaps the most effective penalty which can be imposed for such
offences is to deprive the offender of the right to drive for a period of
time. Not only does this protect the public at least for a while, from
careless or reckless drivers, but also it saves as constant, gruelling
reminder to the offender of his offence."66

3.69. At times such cancellation, suspension and disqualification may be applied
in a manner in which its punitive and deterrent effect is not utilised. For
example where it applies only for the period the convicted driver is in prison.
A case in point is Jeremiah S/O Mhindi V. R.67 in which it was held that
where the accused is sentenced to a period of imprisonment the period of
disqualification from driving should not be of such length as would expire
while he was still in prison.

3.70 The laxity in imposing tougher sentences and non adherence to such
mandatory provisions may be attributable to several factors, inter alia, utter

iSR.v Graig, The Times, May 25 1993.Though thoese words were said by Turner J. when giving judgment as regards
to drivers who drink and then cause deaths by reckless driving they are relevant to any grossby ami social driving
behaviour which raises public concern as is the case of causing death or injury by rockless. dangerous and careless
driving.
"Statler, A. Handbook on Sentencing, EALB, 1972. p. 103
67(1968>HCD273
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disregard of the law due to non appreciation of the import of the punishment,
considering punishment a futile exercise given the porous and inefficient
driving licensing system, corruption or confusion as to the meaning and
practical difficulties of application of the phrase "special reasons". Under s.
27(1) a court can ignore mandatory cancellation or suspension of licenses of
drivers convicted of offences under sections 40,41,42,44,52,57and 27(iv)

of the Act where there are "special reasons". Equally under s. 63(2) a court
can impose a less punishment than the one prescribed due to "special reasons".
Under s.4(2) of the Motor Vehicle Insurance Ordinance where a driver has
been convicted for driving a vehicle on the road without third party insurance
a court is empowered to order disqualification from holding or obtaining a
driving licence for a shorter period than the prescribed twelve months for
"special reasons".

3.71 Unfortunately there is no statutory definition of that phrase. Therefore, courts
have endeavoured to fill the lacuna through case law such as in N.J.M.
Mendoza V.R.68 by defining what amounts to special reasons entitling the
court to mitigate the normal consequences of a conviction, by exempting a
case from mandatory minimum sentence and mandatory cancellation or
suspension of a driving licence and disqualification of the accused from
holding or obtaining a driving licence.

3.72 The generally accepted definition of the phrase which has been upheld by
domestic courts is the one originally approved by Lord Goddard in the Whittall
V. Kirby69, that 'special reasons' must be special to the offence and not to be
mitigating or extenuating circumstances related to personal circumstances.
However, it would appear that the phrase 'special reasons' has acquired a
double meaning.

3.73 The Court of Appeal dealt with this matter in the case of Kalisto Makumbuli
V. R.70 after considering similar cases71, which were to the same effect that
special reasons must relate to the Commission of the offence rather than to
personal circumstances, the Court of Appeal stated;

"The above quoted cases show that where as under section 63(2)(I)(ii)
of the Road Traffic Act the question as to what amounts to special

*8( 1967) HCD 206
69(I946) ALL E.R. 552, Approved the definition given in R.v. Crossen (1939] N.I. 106 and interpreted in R. v. Wit-kens.

42 Cr.App.R. 236 CCA: Slattery in A Hand Book on Sentencing, op. cit. p. 109: argues that the definition of
"special reasons" has the effect of preventing courts from considering factors, which in the normal run of
cases would be accepted as mitigating, P.J.Richardson: Archbold 1999 Edition, Sweet and Maxwell, para 32-185

70Court of Appeal of Tanzania Criminal Appeal No. 106 of 1980 (unreported)
nR.v. John Gideon and Simon Jeremiah (1957) EA. 664, N.J.M. Mendoza v. R. (1967) HCD. 206,

R.v. E.D.U. Sawe (1969) hcd 229
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reasons is wholly left to the courts to decide, and such special reason
may be special to the accused as was in this case, case law shows thai
under section 27 of the Act special reasons must be special to the
offence and not to the accused."

3.74 In this case the accused had been convicted of several traffic offences

including reckless driving on a public road c/s 42(1) and 63(2)(b) and causing
bodily injuries through reckless driving c/s 42(l)(a) and 63(b) of the Road
Traffic Act. The Court found that the fact that the accused had serious

injuries as a result of the accident, was a first offender and had dependants
were special reasons under s.63 (I)(b) of the Act calling for a lesser sentence
than the minimum sentence prescribed under the law. However, these facts
did not constitute special reasons for disqualification under s.27 of the Act
as they were circumstances special to the accused rather than the case.

3.75 This means the phrase has a double meaning under different section of the
same Act. Under s.63 (2)(I)(ii) of the Act it is equated to 'special
circumstances' under the Minimum Sentence Act, No. I of 1972, while in

s.27 the meaning is more restrictive. The double meaning of the phrase
'special reasons' may be the cause of confusion even in considering
disqualification. For example in Joachim Gregory V. R,72 the High Court
considered the fact that the accused had never been convicted of a similar

offence, of reckless and dangerous driving of which he was convicted, to be
a special reason to be considered in disqualification from driving. This fact
appears to be personal rather than relating to the commission of the offence.

3.76 In addition, in some cases it is not clear whether the 'special reasons' refer
to the offence or the offender himself as in Eli Nsambila's v. R,73 where a

driver after office hours went to a Pombe shop but later he was summoned
by his superior officer, who ordered him to drive to Mbeya, though he knew
that the accused had been drinking. He was involved in an accident, was
convicted of driving under the influence of drink and disqualified from driving
for a period of 12 months. On appeal, Georges, C.J. set aside the
disqualification order because the facts amounted to 'special reason'. Thus
from Nsambila's case one may note difficulties as to identification of 'special
reasons' relating to the offender and those relating to the commission of the
offence. It is no great wonder then that in some cases courts have categorically
decided that the "special reasons' relate to both the offence and the offender.
Indeed in R. V. Nkana Ndaro74 and Sadrudin K. M. Parani V. R.7" it was

7:(l975)LRTn. 44
7,< 1969) HCD n. 63
14( 1977) LRT no- 12

:i<1977) LRT no. 58
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held that "special reasons" may be special facts which constitute the offence
and or facts that are personal to the offender. One wonders as to what was
really the intention of the legislature. The consequence of such an
interpretation is to accord the term "special reasons" the same meaning as
would apply to mitigatingfactors under^jeMinimum SentencesAct, No. 1
of 1972.76 **

3.77 The Traffic Police is the road traffic law enforcer*^ the ground. The
Commission is aware of efforts made and is confidentQyjjaj^te in trying to
grapple with the problem of road accidents. This incIuaWjnWojlpwing
interventions which have already been put into effect: Kga

(1) Patrol using motor cycles in highway and urbanareas,
(2) Speed control using speed radar's in addition to speed

governors,

(3) Bookingof drunken drivers using E.B.A and
SD.2 (instruments),

(4) Prosecution of drivers violating traffic law and
regulations,

(5) Prohibiting upcountry buses not to travel after
22.00hrs,

(6) New learner drivers to be tested by three examiners on rules,
regulations, road signs and ability to control the vehicle on the
road,

(7) ensuring that travelling schedules for buses are adhered to.

3.78 Theseinterventions, among others, mayhavehadaneffectof slowing down
theroad accidents even though minimal inthe 1997 and1998. According to
statistics from the National Road Safety Council in 1996 there were 14,050
road accidents in which 1,809 were killed and 12, 215 injured making a
total number of 14,024casualties. In 1997 the highest numbers of accidents
so far was recorded. There were 14,335 accidents claiming the lives of
1,625 people and leaving 12,490 others injured giving a total of 14,115
casualties. In 1998howeverthe numberseased slightly. There were 12,234
accidents involving 1,583 deaths, 12,964 people injured anda total of 12,964
casualties. Therefore, the numbers decreased by 42 deaths, 1109 injured
and by 1,151 casualties. This is a decrease of 8.15%. Whatever the case,
one would not be engaging in absurdity in hazarding a guess that had the

7"According to Stat ley the court can exercise lemience under s.5(2) of the Minimum Sentences Act. 1972 on "special
circumstances" which include circumstances relating to the commission of the offence and to the person who commit
ted it, op. cit. p. 158
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measures been enforced more vigorously more accidents would have been
prevented.

3.79 The whole systemof driver s' tests, examination and licensing in Tanzania
iscomplex andporous partly because it involves different institutions. The
driving licences and related documents are of poor quality. This creates
room forforgeries. Thesituation is further exacerbated bylackof adequate
modem equipment like computers forstoring, processing andretrieving data.
In a bidto averttheproblem theMinistry ofFinancehas instructed Tanzania
RevenueAuthority to ComputeriseMotor Vehicle Registrationand Drivers
Licence System with a view of achieving the following advantages:-

• All Registration Books and Motor Vehicle Licences will be
generated from the systemand printedon documents withhigh
security, thus fake registration due to currently substandard
documents will be reduced;

• Secure documents will also help to cut down tax evasion in the
payment of import and excise duties;

• The use of fake registration number plates will be reduced due
to theappointment of a single plate manufacturer. Number plates
will only be producedupon system-generatedorders fromTRA
to the manufacturer;

• The introduction ofAnnual Motor Vehicle Fee, with a windscreen
licence Disc indicating the Validity time, will drastically increase
revenue collections;

• The system will be accessible to Government Departments,
Police etc. and facilitate monitoring and control of vehicles and
owners;

• Thesystem will provide basic statistical information foranalyses
and planning of other road traffic oriented activities. ,

• Modern, efficient andsystem governed administrative procedures
will secure uniform and objective handling.77

""Presentation Summary on the computerised motor vehicle Registration and Drivers Licence System (VAT
Headquarters TRA
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On the other hand, computerisation is also being contemplated
regarding recording andanalysis ofaccidents using thepackage known
asMAAP - 5 Software (Microcomputer Accident Analysis Package).
It is required that the RoadTraffic Department at the headquarters in
Dar es Salaam and all regions are provided with such necessary
equipment for the purpose78.

3.80 The Traffic Police has also come under criticisms for not living upto their
call of duty and thereby underminingthe objective of the road traffic law. It
istruethattheDepartment is bedevilled bya litany ofproblems. Its resources
are over-stretched and its expertise wanting in many areas thus requiring
capacitybuilding.Indeed it is impracticablegiven the present resourcesfor
example to inspect all motor vehicles to ensure their roadworthiness. There
is also lackof motivation. However, the main debilitating factor has been
identified to be the recurrent problem of corruption which also applies to
MoW personnel who man weighing bridges.

3.81 This social malaise is considered to be one of the major reasons for the
failure ofthe Traffic Police toenforce the law more effectively. It isclaimed
thatbecause of corruption traffic regulations arenot applied strictly. There
is laxity in issuing certificates of driving competence and wrong doers are
left to go Scot-free. Where wrong doers are charged and sentenced, not
enough efforts are taken to appeal where courts mete out lenient sentences.
The seriousness ofthis problem was identified andappraised bytheWarioba
ReportonCorruption which also revealed the extent ofthe problem cutting
across the rank and file of the police force.

3.82 Though theprovisions of ss. 81 -83 of theRoadTraffic ActempowerPolice
Officers to examine and thereafter order vehicle inspection by a vehicle
inspector to ensure roadworthiness of any vehicles being driven on public
roads, this does not appear to be effective. The system depends largely on
the discretion and seriousness ofTraffic Police Officers and thus has a limited
effect. As if to make matters worse there is no comprehensive testing and
nocertificates of roadworthiness are issued, without properconsiderations.

3.83 The current limited effectiveness ofthe motor vehicle inspection practice by
the TrafficPolice is generally attributedto the fact that it is a law enforcement
practice and does not constitute a regular vehicle inspection for
roadworthiness. Moreover, theRoad Safety Programme Document of 1996
revealed that the current vehicle inspection system is inadequate due to the
following reasons:

7sRoad Safety Programme Op. Cit.
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(1) It is based onrandom sampling ofvehicles on the road but does
not ensure roadworthiness of the vehicles as the sample size is

small;

(2) The inspection of sampled vehicles for roadworthiness is
subjective since it is not based on any formal procedures or
approved standards (technical competence ofa vehicle.

(3) The provisions governing vehicle inspections, i.e. Sections
39,81,82 and 83 are basedon general view of the vehicle with
no specific regulations governing different parts ofthe vehicle.

(4) Lack ofproperly articulated organisation structure for the vehicle
inspection system.

(5) It is true also that the inspection is mainly visual and does not
require the use ofany specialised equipment or tools and there
are no coherent inspection manuals.

3.84 Vehicle inspection is carried out voluntarily during the National Road Safety
Week or before obtaining a road license from Tanzania Revenue Authority
orwhen a vehicle has been impounded during sporadic roadside inspection.
There are norecord keeping system forroadworthiness thus opening upthe
system ofvehicle inspection to favouritism. Other countries in the SADC
region, e.g. South Africa, Zimbabwe and Kenya, have already established
mandatory vehicle inspection system and Mozambique intends to do the
same this year.79 During the inspection the following punishments may be
meted out;

(i) Warning. Where the vehicle is found to be defective but not
serious enough tocause danger toother road users, the owner is
notified to rectify the defects.

(ii) The provision under section 39 requires a vehicle to be in
roadworthy condition, that is with a well running engine, gear
system, brake system, body work orany other part ofthe vehicle.
Any defect under the provision attracts a penalty of a fine of
only up to Tshs. 20,000/= for the first offence, up to Tshs.
30,000/=for a second offence and up to Tshs.50,000/= for any
subsequent offence.

'Draft of the Development of Motor Vehicle Inspection System in Tanzania, op. cit.
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(iii) A detective vehicle may he impounded and sent to a Traffic
Police Station for further inspection by a vehicle inspector under
ss. 81-83 of the Act.

These measures arc grossly inadequate in controlling unroadworthy vehicles
on roads.

3.85 Indeed it is intriguing how the Police Traffic is expected to inspect vehicles
on a regular basis since it lacks capacity. The only infrastructure available
in a typical traffic police station is an open space, mainly for packing the
impoundedvehicles, though in some Traffic Police Depots there is a car pit
used for examiningthe under sidesof vehicles. In addition the current vehicle
inspectors are police officers who have undergone basic police training
including traffic laws and motor vehicle mechanics course at the Police
Training School. Since they may be assigned other general police duties
they are not considered to be specialised in vehicle inspection.

3.86 Due to the shortfall in the current motor vehicle inspection system, the
Ministry of Works appointed BICO*0 as aforesaid, to carry out a study and
develop a motor vehicle inspection system. BICO has a presented its final
report. The main objectives of the study were to:

(1) develop a mandatory motor vehicle inspection
system for Mainland Tanzania;

(2) draft legislation/regulations governing mandatory
vehicle inspection;

(3) Prepare mandatory motor inspection standards.

The Commission is aware that BICO presented its final report to the Ministry
and the government approval if being awaited. However, some of the
provisional proposals are that there should be established a Road Safety
Agency which will be responsible for vehicle inspection management with
vehicle inspection being carried out by specialised depots or stations,
enactment of a Motor Vehicle Inspection Act and regulations setting among
others standards for vehicle inspection and issuing of certificates of fitness
to all inspected motor vehicles/1 'Appendix 5" represents a comparison of
motor vehicle inspection system in Kenya. Mozambique. South Africa,
Tanzania and Zimbabwe.

''Ibid

'Ihid.
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3.87 According to BICO, the inspection system is structured in such a way that
there is a clear separation of duties and responsibilities for the three
stakeholders namely the Government, Traffic Police and Vehicle inspection
depots. The Government retains the regulatory role and shall therefore be
responsible for legislation, regulations, policies and public education.

The traffic police together with the courts of law shall be responsible for law
enforcement. On the other hand the Road Traffic Agency will be responsible
for the inspection of all motor vehicles including public, private and or
commercial vehicles. Upon inspection, roadworthy vehicles shall be issued
with certificate of fitness while defective vehicles shall be required to be
repaired and re-inspected for roadworthiness82.

3.88 The enforcement of road traffic laws and regulations has also been relaxed
on the excuse or sympathy based on poverty. Traffic Police at times let
defaulters go unsanctioned especially in respect of driving motor vehicles
that have fallen into disrepair on the pretext that they cannot properly maintain
their vehicles because of economic hardships. While it is true that the current
economic turbulence has eaten into the financial capacity of vehicle owners
this should not be allowed to be used as a license to drive on the road motor

vehicles which are not well maintained. To do otherwise would be to

contravene the law and undermine the whole essence of all the efforts being
made to enhance road safety.

3.89 Section 96 provides for the establishment of the National Road Safety
Council. One of its major tasks is the co-ordination and promotion of road
safety activities in the country. It seems this Council has not been effectively
engaged in road safety programmes including education to road users and
vehicle owner in order to reduce accidents. It is mostly noticeable in its
yearly one-week road safety programmes. That may be due to lack of funds
and perhaps because the secretariat of the Council is under the Traffic Police
Commander, who is too busy in law enforcement duties, and the high numbers
of traffic accidents and prosecutions leave little time for dealing with the
Council's activities. It is not surprising therefore that the majority of the
members of the public whom the Commission had an opportunity to discuss
with about this matter were of the view that the National Road Safety Council
was a toothless board. 80% of those people contended that generally the
Council's performance of its statutory duty is unsatisfactory partly because
it is mostly centred in Dar es Salaam performing its duties once a year
during the Road Safety Week.

^-Report on the Vehicle Inspection System on Sept. 2001
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3.90 Road Safely Programme Document of 1996 suggested restructuring and
strengthening of the Council by, inter alia, forming a National Road Safety
Agency to serve as a Secretariat to the National Council, to give it a National
outlook by widening of its membership and moving formal responsibility of
the Council to the Ministry of Works with the Principal Secretary as the
Chairman and the Minister as the appointing authority. Sound as il may
appear the Commission disfavours the idea.

3.91 Government of Tanzania is currently implementing a civil service reform
programme which hinges on the overall Government policy lo concentrate
on creating conducive environment for private sector investment and phase
out direct involvement in commercial activities. The Government has therefore

decided that routine service activities shall be handled by specialised semi-
autonomous agency which are expected to be self supporting units providing
services on commercial bases.

3.92 To the best views of the Commission, if the recommendations in this regard
Contained in the Road Safety Programme Document are to be accepted and
implemented, then nothing substantial will be achieved in terms of
improvement. The reasons are obvious that what is being proposed in that
document makes no substantial departure from the current practice. To the
contrary, resolve to battle the problem will be near reality if the approach
and recommendation of BICO are adopted and adapted for that is clearly in
line with the Government's intentions expressed in paragraph 3.86 above.
As to how the organisation structure will look like the following figure is
exnressive:
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FIGURE 2

GOVERNMENT (Regulalry Role
Legislation. Police. Regulations
and Public Education

Public campaign and/or education on road
safety (Road Safety Council)

Vehicle and Road Safety Improved

Roadworthv vehicles released

TRAFFIC POLICI-: (Law enforcement)

Regulate and Licence Vehicle
Inspection Depots

VEHICLE INSPECTION DEPOTS

Public, private and commercial vehicle
(Periodic Inspection).
* Defenclive vehicle repaired and

inspected.
* Roadworthy vehicles issude with

slickers.

Defective and accident vehicles sent for

inspection

Source: Hxecuu\c Summary on Proposed Vehicle Inspection System prepared by the Mini<tr\ of Works
in September 2001 at Dares Salaam.
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It is in the spirit of the above reasoning that the Commission subscribes to
the views in the Draft Report of BICO.

3.93 The licensing system of public and commercial vehicles calls for re
assessment the system is being managed by the Central Transport Licensing
Authority established under s.4 ofthe Transport Licensing Act, 1973 (Act,
No. 1 of 1973) whose members are appointed by the Minister responsible

' for communications. In addition under the same provision there are in every
region in Mainland Tanzania aRegional Licensing Authority comprising of
a Chairman, a Deputy Chairman andoneothermember who acts asa secretary
appointed by the Regional Commissioner of each respective region. This
organisation structure is criticised for the several defects including the
appointment and tenure ofits members, status ofthe Secretaries ofRegional
Licensing Authorities.

3.94 The Chairman of the Central Licensing Authority is an appointee of the
Minister and not the President and the Act does not prescribe a specific
period of tenure. Such an appointment may be revoked by a new Minister
whenever there is a cabinet reshuffle or change therefore resulting in frequent
changes andthereby uncertainty and lack ofcontinuity.

3.95 In the same vein the Act does not provide for the qualification of a
Secretary.Often he isnot an engineer, lawyer norknowledgeable/competent
in the administration or management of road transport to be able to advise
the Chairman, Deputy Chairman orthe Minister on issues relating tolicensing
of public service vehicles orcommercial vehicles in general. In addition,
Regional Licensing Authorities are manned by part-time secretaries on
voluntary basis. Therefore, no one actually oversees the day-to-day
administration of the Regional Licensing Authority affairs.

3.96 The provisions ofs. 18 ofAct No. 1of 1973 imposes aduty to the Minister to
consult with the President before making an order and publishing it in the
Gazette todelegate to a Regional Licensing Authority the jurisdiction ofthe
Central Licensing Authority or any otherRegional Licensing Authority to
entertain, consider, determine and grant or refuse to grant any particular
application for a licence orapplication ofany category oflicences specified
in such an order.

3.97 At the moment the applicants oflicences are not required to show orprovide
information relati ng tocriminal record ofthe operator orperformance record
of a driver, e.g. if they have problems with speed, etc. There is no way to
check competence of the driver and no certificate to show the applicant is
conducting its business in a professional way.
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.98 There is an issue of human rigiits in respect of section 66. The fact that the
IGP has to issue a permit for a procession, on the face of it appears to
contravene the provisions of article 17(1) of the Constitution of the United
Republic of Tanzania, which guarantees the right of freedom of movement.
However the Constitution contains derogatory clauses in respect of a court
order, compliance with another law and public interest.
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CHAPTER FOUR

4.0 COMPENSATION TO VICTIMS OF ACCIDENTS

4.1 Compensation to victims of accidents is another aspect of concern in the
road traffic sub-sector. There are several sources of compensation. These
include compensation under the Criminal Procedure Act, 1985, the Law
Reform (Fatal Accidents and Miscellaneous Provisions) Act, Cap. 360,
personal insurance i.e. life insurance orpersonal accidents insurance, social
schemes and the Motor Vehicle Insurance Ordinance, Cap. 169.

4.2 Where a person has been injured asa result of acriminal offence he/she can
becompensated bythe injuror under section 348of the Criminal Procedure
Act, 1985(CPA). The section empowers the Court to order for reparation
for injury or damages occasioned by the criminal. However, courts in this
country rarely use this power in respect of injuries resulting from road
accidents. The reason thereof may be the fact that the said powers are
discretionary. Further, even where such discretion power is invoked, it is
normally confinedmainly to offences involving malicious damage to property
rather than in personal injury cases83.

4.3 Under the Law Reform (Fatal Accidents and Miscellaneous Provisions)
Ordinance, 1955(Cap. 360)84, dependants of a deceased who has been
involved in an industrial or motor accident has a statutory right of action for
financial loss andforfuneral expenses incurred asa result ofthebreadwinner's
death. Normally, the action is brought in the name of the executor or
administrator of the deceased' estate for the benefit of certain near relatives,
if such relatives have suffered a pecuniary loss as a result of the death.
However, there is no automatic right of action on behalf of a relative who
cannot show somedependence inconsequence of thedeath of thedeceased.

4.4 Personal insurance schemes are geared towards protecting a person against
losses arising out of accidents, deaths as opposed to liability insurance. In
Tanzania it is mainly in the form of life assurance and personal accident
insurance contract. Thepayments madebytheseschemes areof fixedsums
rather than indemnity policies. In addition the insurer has no right of
subrogation against the injuror.85 Some of the road accident victims also
benefit from other legal and non-legal social security schemes. The legal

s'Mapunda A. M. Dersertation on "Compendation for Road Accidents at pg. 22.
84As amended by the Law Reform (Fatal Accidents and Miscellaneous Provision) Ordinance (Amendment) Act, 1968

and the Law Reform (Mescellaneous Penalties Amcndmems) Act. 199!
•"Meaning and applications see: Castellain v. Preston (1983) 11 QBD 380 and Morris v. Ford Motor Co. Ltd. (1973) 1AB
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schemes include the pension and health schemes for centra! and local
government servants, the Parastatal Pension Fund and the National Social
Security Fund. The non-legal social security schemes include assistance
offered b\ civil societies including Red Cross, Lions Club and Society for
Caring for Accident Victims CHAKUWAJ ALI.

4.5 However, of much interest here is compensation obtainable under the Motor
Vehicle Insurance Ordinance. Once a person has been injured or in the event
that he/she dies as a result of road accident, it is assumed that he/she or his/

her relatives would be given compensation since the motor vehicle is expected
to be insured to cover third party risks or paid damages under other schemes.
To this effect the Motor Vehicle Insurance Ordinance, 1946 (Cap. 169)86
has, under s.4 (1), provided for compulsory third party insurance. It states;

" Subject to the provisions of this Ordinance it shall not be lawful for
any person to use or to cause or permit any other person to use, a
motor vehicle on the road unless there is in force in relation to the use

of the vehicle by that person or that other person, as the case may be,
such a policy of insurance or such a security in respect of third party
risks as complies with the requirement of this Ordinance."

According to subsection (2) thereof contravention of this provision invites a
penalty of a fine of 100 pounds or six months imprisonment or both
punishments.

4.6 Section 5 prescribes the scope of the insurance. It provides;

"In order to comply with the requirement of the last preceding section
a policy of insurance must be a policy which-

(b) " insures such person, persons or class of persons
as may be specified in the policy in respect of any liability
which may be incurred by him or them in respect of the death
of, or bodily injury to, any person caused by or arising out of
the use of the vehicle on the road."

In essence then a vehicle owner must take out a policy of insurance in respect
of any liability arising out of death of or injury to third parties which he may
incur from the use of the vehicle on the road cither by himself or by some
other person or persons.

"= A legac\ of Ihe Urilish Thin] Pars (Rights Against InMircisj Act 1930. the Road Traffic Act. 1930 and the Road
"traffic Act. 1934 sshich luisc since undergone e\iensi\e amendments and const illdated in the Road Traffic Act.
[972 which ha*, itself Ivcn repealed and replaced h\ the Road Tiaffic Aci il'(,S
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•17 The purpose of the compulsory third party insurance was to set up a
mechanism by which third party victims of road accidents would be financially
protected against inability of perpetrators ofthe accident to indemnify the
victims against losses suffered as a result of those accidents. It is meant lo
be a financial safeguard for claimants who cannot be compensated by the
financially incapable defendants. However, the Ordinance has many
substantive, procedural and practical shortcomings to be of use to all the
victims of road accidents.87 Apart from the fact that the scheme is set up on
the basis of tortuous liability, it is further saddled with statutory exclusion
provisions and gives room lo most of the general insurance conditions that
allow the insurer to avoid liability.

4.8 The main shortcoming ofthe current third party insurance is that the basic
postulate of liability is based on "fault" and the common law rule of fault
must be proved. That is. it is founded on 'liability insurance' rather than an
'accident insurance' principle. Liability insurance contemplates a situation
where compensation for the death orbodi ly injury sustained by athird party
in a road accident rests on negligent driving. Inessence 'no liability without
fault.' Under such principle ofinsurance the injured wilt have to prove 'fault'
on the part of the motorist before compensation can become payable*8.
Therefore proceedings for payment ofdamages must be instituted against
the insured-insurer, but not directly against the insurer. Considering the
technicalities, costs and delays involved in pursuing a case in court, the
'liability insurance' scheme is limited and discriminatory in favour of only
those victims who would be fortunate enough to succeed in court89. In such
a situation the Ordinance loses its social element because instead of dealing
with the protection ofvictims ofroad accidents against irresponsible drivers,
the law assists the insurance company to evade liability and thereby
accumulate capital for investment.

4.9 Another fundamental hitch is that the third party insurancescheme is also
based on the driver instead of motor vehicle. A third-party victimof road
accident docs not stands lobecompensated where the accident vehicle was
being manned by adriver who is not mentioned in Ihe policy even where the
driver is a competent one. This also includes cases where the driver is a

1".Wrdiiig in Prof. J.L. Kerrmamsi the piescnt so called proteciionsi but a myth see "Compulsory Motor Insurance
Sthenic in Tanzania" in Vol 4 E.A L.R 1971.

" \kar Yarji \s. Emu Mwakang'aia (]9(,9) IK'Dn 2SS.
Kin mil \ s Mombasa-Tanga Transpoit 119(01 F. \ (ca!4!9
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thief, has no licence'"1 or has disappeared after an accident even if he had a
properpolicy at the material lime and his liabilitymight have been established.
In such situations injustice may occur to the accident victim where the motorist
or vehicle owner can not adequately compensate him/her.

4.10 However, if the principle behind the third party insurance was 'accident
insurance' or 'no fault insurance' the third party victim would be entitled to
compensation by the insurer whenever death or bodily injury results from an
accident. This would really serve as a protection against the financially
incapable insured person. If that was actually what the legislators intended,
then the rationale for retaining the 'fault' principle under the Ordinance is
hard to justify except perhaps to curtail calls upon the gross motor insurance
fund.

4.11 The "no fault insurance" or "accident insurance" is not a new idea. It has

been long suggested elsewhere and even put into practice in some countries.
Within Tanzania, the idea has been muted by, inter alia, Professor J. L.
Kanywanyi as far back as in 1969.91 The same was suggested for Nigeria
by Ole Segun Yerokum who pointed out that the principle had been applied
in many states in USA quoting New York and California92. It is time we
adopted it. Such a statutory provision may also cover cases where the insured
happens to lack insurable interest93 in the vehicle with respect to which an
insurance policy has been taken out and even where a vehicle has been
stolen or driven by an unlicensed person.

4.12. However, there would still remain two categories of motor vehicle accidents
in which third parties victims would not be entitled to compensation: First,
where the vehicle which causes the accident is uninsured94 and second, in
hit and run cases. Experience demonstrates that some motor vehicles are
driven on public roads without insurance. Though in such a case a third
party can pursue compensation against the motorist or the owner thereof,

^Section 15(3) of the English Road Traffic Act. 1988 provides that in determining whether a liability is or would be
covered, as the case may be. a provision restricting cover to driver in possession of a valid licence is to be distegardcd.
"For a similar suggestionsee: ProfessorJ.L. Kanysvanyi's article: op.eit. and article by DR. M.G. Yakubu and Dr. G.T.
Mukubsva entitled"The Need for Comprehensive Reformation of Insurance Law and Practice in Nigeria". Law Journal
Issue No. 5 of July, 1986 published by the Nigeria Law Reform Commission. Sec also: "Accident Compensation
Liability Without Fault-the Ness Zealand E\pcrienee"(1985) JS WL 3 I quoted in Prof. J. Kanyawanyi's article - Ibid.
and Mr A. M. Mapunda: Dilatation Paper "Compensation for Road Accidenis".
wDr. op.eit. See also: Mr. A. M. Mapunda, op.eit.
9'Dr. M.G. Yakubu and Dr. G.T. Mikubwaop.eit. suggest a breakwith the sordid past by redefining insurable interest in
the African context to take into account the African extended family situation.

""A.A. Finlay: "An Effective System of Prisate Third Party
Issurance" on the New Zealand approach in which each your pasrneniof insurance premium and new registration fee
for which issued a new registration number of different colour even sear and renewal of drising licences are madeat
the same time thus minimising rate of uninsured schicles.
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the victim isconsequently exposed to thesamedangers that necessitated the
enactment of the Ordinance. Indeed the motorist or the owner of the vehicle

may not be in a position to indemnify the victim and thus an innocent third
partywill be subjectedto injustice. Equallyserious is the problemof hitand
run accidentsthat arequite frequent. Takingintoconsiderationthat the culture
of taking out personal insurance has not spread out to all the ranks of the
community in Tanzania, in a hit and run case the injured third party may
have no where toturn toand isconsequently left tosuffer without any recourse
for even gratuitous payment.

4.13 Again, third party insurance is not required toprovide forcompensation for
damage to property or expenses for emergency services or medical care
arising out of a motor accident. Section 5 is restricted to compensation for
death orbodily injury. Nevertheless, itiscommon knowledge that sometimes-
motoraccidents may involve substantial damage or even total destruction to
property. Passengers usually carry property with them when travelling which
is exposed to damage, destruction and loss in an accident. At times a vehicle
involved in an accident causes damage or destroys property at the scene of
the incident. Likewise the victim may have toincur expenses for emergency
services or pay for medical attention.

4.14 TheOrdinance does notprovide for such losses andexpenditures related to
an accident. Tn Uganda theMotor Vehicle Insurance (Third Party Risks)
Statute 1988 providesfor compulsorythird party motor insurancecover for
not only death and bodily injury, but also for damage to property. The rate
of compensation is however fixedto a maximum of Tshs. 150,000/=however,
under s. 32(2) such property compensation is not extended to property of
passengers who are not conveyed on hire, as the provision is silent on that.
Even compensation for death orbodily injury forsuch passengers is limited
to a maximum of Tshs.100,000/= only.

4.15 Undersections 143and 145 the EnglishRoad Traffic Act, 1988also includes
property in its requirement for compulsory third party motor insurance
coverandfixes the maximum compensation at 250,000 pounds. In addition
ss. 154 and 155 of the English Act cover compensation forhospital treatment
and emergency medical attention. In such cases the victim is restricted to
suing the motorist for compensation and therefore subjected to the same
uncertainties, which were intended tobe avoided by the third party insurance.

4.16. Another hitch in thecurrentcompulsory thirdparty insurance scheme is the
fact that it is not absolute because of statutory exclusion provisions and
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general avoidance clauses. While under ss. 4 and 5 the Ordinance expressly
excludes from the scheme certain vehicles and persons or class of persons,
s. 10(2) entitles the insurer to disclaim liability under the policy in certain
cases. In addition, under s.5 (b) other general conditions can be included in
an insurance policy, which may entitle the insurer to avoid liability. This
undermines and distracts the objective of the Ordinance.

4.17.However, these provisions do not apply to Government or East
AfricanCommunity vehicles or when an authorised officer is in the course
of duty for example in cases of inspection or detaining such vehicle.95 In
addition to the proviso, section 5 exempts the vehicle owner from taking a
policy that covers liability for the death or bodily injury arising out of and in
the course of his employment of a person in the employment of the person
insured by the policy. Further, the section gives discretion to the owner of a
motor vehicle, which is not used for hire or reward to opt out of third party
insurance. The exemption covers also any contractual liability.

4.18.The rationale of excluding those who suffer death or injury "out of and in the
course of employment" is easily discernible. By excluding deaths or injuries
sustained 'out of and in the course of employment' it is expected that an
employee will be compensated under the Workmen's Compensation
Ordinance, Cap 263. Indeed that Ordinance provides for compensation for
accidents arising out of and in the course of employment of an employee.
Section 5 thereof imposes a duty upon the employer to pay compensation
for death or incapacity resulting from an accident. Section 13 of the
Workmen's Compensation (Amendment) Act, 1966 makes workmen's
compensation liability insurance mandatory. The rate of compensation
depends on the degree of disability resulting from the accident.

4.19. However, there may be cases where employees sustain injuries in
circumstancesin which the employer has insufficient resources to meet the
claim and has not taken out insurance to cover such liability. Moreover,
even where an insurance cover has been taken out the Workmen's

Compensation Ordinance does not deal with damage or loss of property.
Therefore where an accident occurs and the victim's property is damaged or

r'-\See Oreiuyi SA, 'Vicarious Liability and Who is Whose Agent Undei Insurance Law and Practice', appearing in Uiw
Refonn Jounui, /ssue No. 5 July. I()86 published by the Nigerian Law Reform Commission, proposed abrogation of a
similar excetion and that all vehicles be required to have a third party licence on the grund thai in Nigeria the state
enjoys immunity from vicarious liability and consequently judgements obtained against Government drivers cannot he
enforced against the state. It is not intended to propose die same for Tanzania as the Government and the Community,
novs the East Africa Co-operation, are vicariously liable for the acts of their employees and capable of paying compen

sation arising therefrom See s. (4| of the Government Proceedings Act. 16 of 1971 Government and driver of a Govern
ment vehicle involved in an accident joint tortfeasors- fie\ CliriMoplwr Mirikiht v 'llu- l-.ihtor. Bii\iitc\\ Times mul
Ait\iu\tim> Luitwiv Minna (l()9.i) TRL. G2
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lost he/she would have no compensation under the Ordinance. Consequent I\.
such employees will be left without remedy.

4.20.There is also the issue of the low rate of compensation under the Workmen's
Compensation Ordinance. Criticism has been levelled against this Ordinance
that it is outdated and its calculation rates for compensation are out of tunc
with the current economic and social environment According to section 7.
as amended by the Workmen's Compensation Ordinance (Amendment) Act,
No. 17 of 1983, where permanent total incapacity results from the injury,
the amount of compensation shall be a sum equal to fifty-four months earning.

4.21.Theproviso to this section further states that, in no case shall the amountof
compensation in respectof total incapacity resultingfrom the injurybe greater
than fifty-four thousand one hundred shillings or less than two thousand
shillings. Further, section 6(c) of the Act stipulates that if the workman leaves
no dependantthe reasonableburialexpensesof the deceased workman should
not exceed the sum of five hundred shillings (Tshs.500/=) which shall be
paid by the employer. By virtue of section42(1) it is an offence punishable
with fine not exceeding forty thousand shillings for an employer who fails
lo comply with a compensation order under the Ordinance.

4.22. The Commission observes that despite the amendments made by Acts Nos.
60 of 1966,43 of 1967 and 17 of 1983, the amount payable as compensation
andpenaltyare inadequate. Equallythe fine prescribedin s.42 (1) isextremely
low.

4.23. Section 5 proviso (ii) of the Ordinance also provides that the owner of a
motor vehicle, which is not habitually used for hire, may not take insurance
in respect of third party risks. The import thereof is that even the insured's
family and near relations are also excluded from the benefit of the protection
of the Ordinance. This group is among third parties who are most exposed
to injury due to negligence in driving given their close proximity to the
insured and therefore most likely bound to frequently use the motor vehicle
concerned. Given this situation, it is difficult to imagine cogent reasons that
wouldjustify such exclusion and at the same time adhere to the spiritof the
Ordinance.

4.24. Under The Motor Vehicle Insurance (Third Party Risks) Statute 1988 of
Uganda the third party motor insurance covers any case except where
damages to property, or deathor bodi Iy inj ury"byreason of and in pursuance
of employment" which had been provided in the Traffic Aci, 1945 were
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abandoned in the current Act. Such also is the case with the s. 143 of the
English Road Traffic Act, 1988.96

4.25.Otherareasof statutory non-protection are providedin s.10(2)of the Ordinance
which exempts an insurer from liability where;

(a) theinsurerhasnonotice before or within 14daysof the institution
of proceedings by the third party against the insured;

(b) the insurer has obtained a declaration of the Court that he is

entitled toavoid the policy on the ground that itwas obtained by
non-disclosure or misrepresentation of a material fact;

(c) the policy had been cancelled: and

(d) the execution of thejudgementwhich has been obtained by the
third party has been stayed.

Thesestatutory provisions erodethe prospects of thirdpartymotor insurance
victims from obtaining compensation from the insurer sometimes even on
the basis of the conduct of the insured.

4.26 As stipulated by section 10(2) (a) above an insurer isexempted from making
payment to satisfy a judgement unless before or within fourteen days after
the commencement of the proceedings in which judgementwas given, the
insurer had notice of the bringing of the proceedings. This is intended to
afford the insurer an opportunity to defend the suit since in the final result he
may bethe party to bear the burdenof meetingthejudgement. The rationale
behind exclusion (b) is that the insured might have failed or stopped topay
premiums or even sold the motor vehicle to a third party. It would then
render injustice to impose upon the insurer liability for compensation.

4.27 The issueof notice requiredwasdemonstrated in the case oiNassorvMbwana
vLalji Mawji andAnother.97 In that case the High Court heldobiter, that the
term"proceedings" means "legal proceedings" and that the merenotification
of theclaim wasnot sufficient because thepolicy required the noticeto be a
written notice. In Richard Moshi's case98 a thirdpartywas injured in a road

^Section 203(4) ara. (b) of the Road Traffic Act. 1960 which contained such classifications was reported by the Motor
Vehicle (Passenger Insurance) Act. 1971 and was not reproduced in the Road Traffic Act, 1972 does not appearing in
the current Road Traffic Act. 1988.

''Civil Case no. 18 of 1974 High Court ofTanzania at Dar es Salaam (unreported) quoted bs Mr. A.M Mapunda.
op.eit

,,sCivil Case No 23 of 1976 High Court ofTanzania at Arusha (unreported) Claim No. CVT/04/0066/76 Accident to
TDX 920on 8/7/7?: Insured: Richard Moshi. quoted In Mr. A.M. Mapunda op.eit.
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accident and judgement was entered against the insured, Richard Moshi*
who referred the matter to the insurer-National Insurance Corporation. But
the insurer repudiated liability on the ground that it had no proper notice of
the proceedings by the third party either before or within 14 days of the
commencement of such proceedings.

4.28. These provisions cause injustice to third parties, who may be excluded from
being paid compensation due to the ignorance relating to the period of
limitation orsheer inadvertence by the insured. Though ignorance ofthe law
is no defence the reality of lack of legal awareness ofthe public inTanzania
must be taken into account. The law has to fit the circumstances of the times
in order to be able to serve a society. Perhaps then such injustice to third
parties could be avoided if it were provided that in such circumstances,
repudiation of liabilitybe permitted only where the insurercan show that it
has been prejudiced and only to the extent ofsuch prejudice. In addition the
responsibility to inform the insurer should be placed on the insuredat the
pain of satisfying the victim's claims from his own resources.

4.29. Under the general insurance policy's conditions the insurer can avoid the
policy for "non-disclosure" and "material misrepresentation"99. Indeed one
ofthe fundamental conditions precedent to liability in all insurance policies
isfull disclosure since insurance policies depend on the principle of utmost
good faith-''uberrima fides"100 The intending insured isunder obligation to
disclose all the material facts to the insurer. Section 10(6) defines the
expression "material" to mean;

"ofsuch a nature asto influence the judgement ofa prudent insurer in
determining whether he will takethe risk, andif so, at whatpremium
and what conditions".

Therefore, where an insurance policy has been obtained by false pretences
or concealment of some material facts, such as bad accident record that
would have made an insurance company decline to insure him, it becomes
voidable. However in order to succeed, the insurer must also show that was
induced by such purported good record which in essence amounted to non
disclosure" and "material misrepresentation".101 This is also the case even if

"Broad vs Walland (1942) 73 KB 263.

l0uFor what the principle entails see: Jubilee Insurance Co. Ltd. v. Semtango (1965) EA 233, Pius N. Isieiikwcne in his
article: "Rights and Duties ofthe Insutance Companies to the Insuring Public"' appearing in the Nigerian Law Reform
Journal, op.eit. proposes an abolition of the insurer repudiating liability on misrepresentation and non-disclosure in an
attempt to make insurers more active in drwaing their policy forms sothat thes can draw all the information they need
knowing what would influence them. He recommends enactment oflass (hat would stop an insurer from repudiating
liability lo a claim resulting from infringement of policy conditions due to igorance of the insured and where such
insured has not made efforts to ensure that such insured completely understands the conditions relating to the policy.
""/.iiiicli General Accident v. Morri\oit (1942) 2 KB S3
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the situation is discovered after an accident.

-1.30 This raises concern, as the consequence thereof is that the victim cannot
claim against the insurer. Since the intention of the Ordinance is to protect
third party victims it is objectionable that this protection should be waved
because of the dishonesty or inadvertence of the insured, orsomctimes-cven
lack of proper perception that certain factors he does not disclose in the
proposal forms are material. To avoid such injustices s. 151 (1) ofthe English
Road Traffic Act, 1988 protects the interests of the third partyby providing
that thedefence of misrepresentation andnon-disclosure areavailable to the
insurer against the insured but not against the third party.

4.31 Another problem area is in the general conditions usually contained in
insurance policies. Most standard forms of insurance policies contain
conditions the breach of which has been used by insurers to avoid liability
even to thirdparties. Such conditions areforexample that; the insured must
take all reasonable and proper care and precaution to prevent accidents,
exercise of reasonable care in the selection of competent and sober drivers
only, obligation to comply with all the laws and regulations, maintain the
car in good order and repair, take steps to safeguard the car from loss or
damage and must allow the insurers or their representatives at all times to
examine it. The common restriction to the use of a vehicle not normally
used for hire is that it should be used for " social, domestic and pleasure
purposes" or"business ofinsured" or for both. Afew cases will illustrate the
consequences of breach of such conditions.

4.32 One ofthe general conditions is that the owner of the carhas to comply with
a condition that the "car must be safe-guarded from loss or damage". In
Joshua Aslen v. A.G.102, the National Insurance Corporation (insurer) raised
a contention that the insured had broken ihe condition of the policy, by
allowing a learner mechanic to drive the insured vehicle and while undertaking
a road test he caused an accident, in which a third party was injured. At the
limeoflhe accident, a qualified driverdid notaccompany him. The insurer
repudiated liability when a claim lor indemnity was presented because the
insured hadfailed to safeguard thecar from "lossor damage" bypermitting
the learner driver to drive unaccompanied. Thus in this case it is clear that
the third party was denied just compensation for injuries caused by the car
of the insured, though the clause alleged to have been breached related to
the physical state ofthe car and not todamage caused by a person driving in
contravention oflhe terms of the insurance policy.

"'("Jul Case No IDS of 1976 (Resident Ma<jistiate Count
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4.33 Another condition that enables the insurer to repudiate liability is that "the
vehicle is being driven in an unsafe or is unroad-worthy condition". In Iddi
Sambonanga v. Tanganyika Transport Bus Service'03 theNational Insurance
Corporation (NIC) repudiated liability, though the bus accident killed 43
passengers and40 passengers were seriously injured; because the bus was
designated to carry 65 passengers but on the fateful day it wascarrying 88
passengers. NIC denied liability on the ground that although thebus might
have been road-worthy at the beginning of the journey, it was established
thatdue to overloading the steering, brakingand control of the vehicle had
been impaired, and it would not therefore be driven safely.

4.34. Acting to the detriment of insured persons' interest can also bea ground for
the insurer to repudiate liability, such asinthe claim ofMiss Ann Woddard.104
In that case the State Travel Services Ltd, took out a policy of motor insurance,
which included condition 5 which stipulated:

"Noadmission, offer, promise orpayment shall bemade bytheassured
without the written consent of the Corporation".

The concerned car of the assured was involved in an accident, in which the
plaintiff was injured and the assured wrote tothe claimant's (plaintiffs) lawyer
admitting liability andoffering tosettle theclaim. They didnothave enough
money, they therefore passed the claim tothe National Insurance Corporation
(insurer) for settlement. However, the insurer repudiated liability to pay
because theadmission madeby theinsuredpersonwasan act to the detriment
orprejudice ofthe insurer's interests since itdenied them the right tonegotiate
and reach a more favourable settlement with the claimant. The decision of

the NIC was upheld by the High Court.

4.35.Theaboveexamples also demonstrate that the conditions that limit liability
of the insureroperateto thedetriment of the thirdpartydespite thedecision
in Cross case.105 While the exclusion clauses might be justifiable to the
insuredit is surprising thatcourts and insurance companies havecontinued
to use such clauses to undermine the interests of third parties despite the
provisions of s.8 of the Ordinance and the persuasive decision in the Cross
case and other such cases.

4.36. It has long been considered that such common limitation clauses entitle the
insurer to avoid liability to third-party victims of motor accidents

"'Claim No. VCl 1/04/2263 lnsured:M/S T.T.B.S. Claimant: Idd
'"Claim No. F/Vc/30/1574/78. Policy No. F/FVc/63121-Vehicle No. TZ34553-Insured: State Travel Services Ltd.
oi(l934) I K.B. 95: (1933) All E. Rep. 520
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notwithstanding the provisions of s.8. Indeed this has been vindicatedby
several cases including the ones above mentioned. However section 8 states;

" Any condition in a policy of insurance providing that no liability
shall arise under the policy, or that any liability so arising shallcease
in the event of some specified thing being done or omitted to be done
after thehappening oftheevent giving rise toaclaim under thepolicy,
shall, as respects such liabilities as are required to be covered by a
policy under section 5 of this Ordinance, be of no effect"

This section was taken to be restricted to certain avoidance clauses only,
that where a policy purports to provideto a specified person a general cover
butthere isanavoidance clause which abinitio excludes liability from arising
sucha condition takes effectevenbeforetheeventgiving riseto the liability
occurs and that s. 8 applies to events which tookplaceafter the liability has
arisen.

4.37. Several cases manifest this position for example where there is a restriction
as to the use of a vehicle. In Gray v. Blackmore'06 , Wyatt v. Guildhall
Insurance Co. Ltd107, RamadhaniAli v. R.'os, Alamanzone Kakooza v. R.'09
and Amin Marunda v. R"°, the insured persons had been allowed torepudiate
liability to injured third parties on the grounds that at the material time the
vehicles were being used in contravention of the avoidance clause as to use
specified in the insurance policies.

4.38. However, in the converse the same section has been interpreted broadly.
Consequentlythe limitationclause was declared inoperative. In such cases,
the insurers were not entitled to use it to escape third party liability. This
was the decision in the case of New Great Insurance Co. of India Ltd. v.
Cross andanother111 which was followed in the case of Kantilal v. Eagle
Star Insurance Co. Ltd. "2 decided by the High Court of Kenya. In Cross's
case, theCourt of Appeal was inspired by, interalia, thedecision in Hardy
v. Motor Insurance Bureau and Harnam v. Singh."4

4.39. These decisions depended on whether such an avoidance clause was a
condition or a collateral term in the form of a description/ definition and

'*<I934) I K.B.95, (1933) All E. Rep.520
l07Co. Ltd. (1937)4 All E.R. 149
l0S(I958)EA344.

1C9< 1958) E.A. 444

"°(1960)EA2S1

m(I966)E.A.90

":(197I)E.A. 461
'"(1964) 2 All E.R. 746

'"(1950)24 K.L.R. 101
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whether covered by the provisions limiting exclusion clauses in third party
insurance. In the former cases the limitation was held to be only descriptive
and a collateral term and therefore the insurer could avoid liability. Section
8(1)wasgiven a restrictive interpretation. However, in thesecondgroup of
cases the section was given a wider interpretation. The exclusion clause was
held to be a condition of the policies and thereforeexcluded by the provisions
of ss. 8 of the Insurance (Motor VehicleThird Party Risk) Act, Cap. 405 of
Kenya and 102 of Traffic Act Cap. 168 of Uganda respectively. These
provisions areinparimateria tos.8of theMotorVehicle Insurance Ordinance
of Tanzania and s.38 of the Road Traffic Act, 1930 of Great Britain.115

4.40 In both Cross and Kantilal Cases, the motor vehicles in question were at the
time of the accident being driven by persons with the permission of the
owners but who were disqualified from holding licenses. The third party
insurance policies in the casesexcludedliability where the motor vehicles
were being driven by such persons authorised by the owners but who were
sodisqualified. The insurance policies inKantlal case also restricted use of
the motor vehicle for "social, domestic and pleasure purposes". At the time
of the accidents both motor vehicles were being used for business purposes
and for hire. In the Kantilal case it was held that the exclusion clauses were

caught by sections 8 of the Insurance (Motor Vehicle ThirdPartyRisks) Act
of Kenya at that time.

4.41 It was therefore held in the Cross case, quoting Newbold, V-P.(as he then
was):

" a condition in a policyof insurance providing that no liability shall
arise under the policy is ineffective, in so far as it relates to such
liabilities as are required to be covered by a policy under s. 5(b) of the
Act and in so far as any such condition is prayed in aid to avoid a
third party who has been injured"11116

The invalidity of the exclusion clauses was bought about statutorily by the
above-mentioned provisions.

4.42 The provisionsof sections 4 and 5(b) were considered thus;

" It seems to me that the only possibleconstructionof thesetwo sections
is that a statutory duty is imposed upon, inter alia, the owner of a
vehicleto cover by insuranceany liability which thatownermayincur

"-'op.cit.cf Foot Note no. 57 for position of the English Act.
""(1996)EA 90 op.eit.
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inrespect ofinjury tothird parties arising from the use ofthevehicles
on the road by such person, persons orclasses ofpersons as may be
specified." quoting Newbold J.A. (as he then was).117

This was also the decision reached in the Hardy case. There the English
Court ofAppeal even stretched the liability further when considering ss.
203 and207 oftheRoad Traffic Act, 1960 that is similar to ss.5 and8ofour
Ordinance. Lord Denning M.R. (as he then was) stated categorically that:-

"The policy of insurance which a motorist is required by statute to
take out, must cover any liability which may be incurred by him arising
out ofthe use ofthe vehicle by him. Itmust, I think, be wide enough
to cover, in general terms any use by him of the vehicle, be it an
innocent use or a criminal use, or be it murderous use or a playful
use.".118

To hold otherwise would be to strike at the root ofthe policy and object of
thelawonrequirement for third party insurance.

4.43 The provisions ofs.8 are supplemented by specific areas mentioned in s.16
and supported by s.10 of the Ordinance. Section 16 also interferes with
insurer contractual rights given under s.5(b) to the benefit ofthird parties to
whom the insured is legally liable. The section (s. 16) provides that restrictions
contained in an insurance policy in relation to the insured on the following
specified matters are ofno effect in respect ofliability to a third party;

(a) The age orphysical ormental condition ofpersons driving the
vehicle; or

(b) The condition of the vehicle; or
(c) The numberof persons that the vehicle carries; or
(d) The weight orphysical characteristics ofthe goods that the vehicle

carries; or

(e) The times at which orthe areas within which the vehicle isused;
or

(f) Thehorse-power or value of the vehicle; or
(g) The carrying on the vehicle ofany particular apparatus; or
(h) The carrying on the vehicle of any particular means of

identification other than any means ofidentification required to
be canied by or under the Traffic Ordinance.

"7Ibid

"sop ci(.
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It is pertinent to note that it was held also in the Cross Case that the section
is not limiting the areas where exclusion clauses should not temper with,
which would certainlyrestrict theeffect of s.8, butsupplementary to it.The
invalidation appears tocoverbreach ofsuch conditions as regards notice or
particularsof loss, an admission of liability in breach of the standard conditions
andevenprovision restricting coverto drivers in possession of a valid license
(eg. s.l49(IB).

4.44. Thisposition is bolstered by s.10 (1)of the Ordinance which stipulates the
duty of aninsurer to satisfy judgement against persons insured in respect of
third party risks thus;

" If, a policy of insurance has been effected, judgement in respect of
any such liability as is required to be covered by a policy under
paragraph (b) of section 5 of thisOrdinance (being a liabilitycovered
by the terms of the policy) is obtained againstany person insured by
the policy, then, notwithstanding that the insurer may be entitled to
avoid or cancel, or may have avoided or cancelled, the policy, the
insurer shall, subject to theprovisions of thissection, payto thepersons
entitled to the benefit of thejudgementany sum payablethereunderin
respect of the liability, including any amount payable in respect of
costsand any sumpayable in respect of intereston that sumby virtue
of any enactment relating to interest on judgements."

Therefore ss.8 (1), 10(1) and 16 assist third parties by avoiding certain
conditions in policies that could otherwise defeat claims.

4.45.NevertheIess, these provisions arenotintended toaidorencourage theinsured
to become irresponsible by merely off loading all motor-accident risks to
the insurer. On the contrary after settling the third party claims, the insurer
has the right to turn to the insured for indemnity if the nature of accident was
one of those excluded under the policy or if the policy could have been
avoided by the insurer on the breach of the terms. Indeed in such circumstances
it isonlyfairthatwhere such exclusion clauses aredisregarded bytheinsurer
for example on the user of or manner of use of the vehicle; would only
entitle the insurer to avoid or cancel the policy vis-a-vis the insured, but the
insurers would notbeexempted from the liability to a thirdpartywhich they
were required under s.5 of the Act to cover.

This is actually the import of the proviso to ss.8 and 10(1) of the Ordinance.
The proviso states that;
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"Provided that nothing in this section shall betaken torender void any
provision in policy requiring the persons insured to repay to the insurer
any sums which the latter may have become liable to pay under the
policy and which have been applied to the satisfaction ofthe claims of
third parties."

Equally, in s.10 (1) where a third party has obtained judgement against the
insured the insurer has to satisfy the judgement and seek reimbursement
from the insured even if the insurer was entitled to avoid or cancel or had
actually avoided or cancelled the insurance policy. These provisions provide
for situations where the insurer may have to pay compensation to a third
party and then claim recoupment from the insured.

4.46 As demonstrated in some of the cases discussed above exclusion clauses
have continued to be used to afford the insurer the avenue to escape liability
for third party claims, notwithstanding, the decision in the Cross case. It
remains however to be decided whether the third party liability covers cases
where an accident arises out of a stolen vehicle or then the driver has no
permission from the owner to drive it.

4.47.According to proviso (iii) of s.5 an insurer can contract out liability under
the third party motor insurance scheme. This is intriguing given the fact that
the scheme isintended toprotect the third party. The Ordinance has therefore
the propensity to encourage insurers to off load certain tortuous liabilities
and remain only liable to those not so excluded. If it is the question of
securing the liabilities the insurer should use the reinsurance arrangement
rather than contracting out. Notwithstanding the provisions of s.ll of the
Ordinance requiring persons against whom claims are made to give
information as to insurance, contracting out insurance liability may cause
confusion tothe third party when tracing the one responsible for satisfying a
compensation claim.

4.48.The insurer can also repudiate liability under section 10 (2) (c)(iii) when the
event which causes death or bodily injury giving rise to liability happens at
the time when the policy was cancelled by mutual consent orthe Certificate
of Insurance had already been surrendered to the insurers, or the person to
whom the certificate was delivered, made a statutory declaration stating that
thecertificate hadbeen lostordestroyed, or before theexpiration of 14days
after the happening ofthe event, the certificate was surrendered to the insurer
or after the happening ofthe event but within the period of 14 days from the
taking effect of the cancellation policy, the insurer had commenced
proceedings in respect of the failure to surrender the certificate by the insured.
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In such cases the third party victim can pursue compensation from the insured
only.

4.49 Yet another instance where the third party may be denied compensation
from the insurer is where the insured happens to lack insurable interest in the
vehicle with respect to which the insurance policy has been taken out.119 In
such cases the defence might be sustainable as against the insured to
discourage gambling in insurance. However, it appears unfair to apply the
same defence in respect of third party claimant.

4.50.The fact that some vehicles are sometimes driven on the road without insurance

licenses pose a great danger to third party motor accidents victims not being
able to obtain compensationin the event that the vehicleowner or the motorist
is insolent. There assurance of compensation envisaged by the Ordinance is
not available in such cases and the victim or his/her dependants are left to
suffer without any monetary consolation. The current punishment of fine of
a hundred pounds, which is equivalent to about eighty thousand shillings,
provided in section 4(2) for driving a vehicle without third party insurance is
on the low side.

4.51.Theother aspectof the shortcomingsof the Ordinance is the proceduralaspect.
In order for a third party victim of road accident to obtain compensation he
must be subjected to the vagaries of litigation. He/she must first obtain a
judgement against the insured and then press for payment of compensation
from the insurer. Taking in to consideration the problems related to litigation
mentioned earlier in this paper, a third party victim may as well settle for a
much lower compensation than what he/she would have otherwise been
granted in a suit. In this way the procedure of pursuing ones compensation
forces some victims to surrender part of their right.

4.52.The practical problem of the third party motor insurance scheme is that many
ordinary people in Tanzania even those who take up insurance policies are
not fully aware of their legal rights. Hence the insured may not take the
necessary precautions to adhere to the condition of the policy. For most of
the third parties the situation is even worse. They usually consider that the
only action to be taken is for the police to prosecute the drivers. Others go
further to expect compensation through the criminal proceedings when the
motorist ischarged andconvicted. Someareresigned tothinking thataccidents
are just a matter of bad luck. As a result many third parties sleep on their
rights as a result they suffer with bitterness.

"Aricle by Mr. Pius N. Isiekwene op.eit
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4.53 The problem is compounded by insurance companies' lack of enthusiasm to
ensure that the insuredfully understandandcomply with policy conditions.120
Worse still the literature used does not facilitate easy understanding as it is
usually in technical language.

'-"Olesegun Yerokun, "Vicarious Liability in Whose Agent 1'nder Insurance Law and Practice" appearing in the Imw
Reform Journal. Issue No. 5 of July 1986 published by the Nigerian Law Reform Commission.
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CHAPTER FIVE

5.0 HARMONISATION AND APROXIMATION OF ROAD

TRANSPORT LAWS

5.1 Tanzania is a member of the Southern Africa Development Council (SADC)
and the East Africa Co-operation (EAC) among others. These regional
groupings have ushered in new standards including in road transport. SADC
and EAC members including Tanzania have signed protocols in, inter alia,
transport. The consequences thereof are the acceptance and ultimately
commitment to implement SADC and EAC transport policy including on
road safety with a view to establish a homogeneous system of road transport.
This requires harmonisation and approximation of the municipal laws in the
transport regime.

5.2 This exercise will be controlled by the approved uniform conditions applying
throughout the community in order to facilitate smooth running of the sector
throughout the regions. For example Article 6 of the SADC Protocols on
Transport, Communication and Meteorology deals with Road TrafficPolicy
in order to facilitate smooth and efficient running of the sector throughout
the regions. Similarly, Article 6.1 of the SADC Protocols on Transport,
Communication and Meteorology deals with the objectives of road traffic
and states;

"Member states shall enhance the overall quality of road traffic in the
region with the emphasis on promoting acceptable level of safety,
security, order, discipline and mobility as the roads and protecting the
environment and road infrastructure".

5.3 The road traffic policy is contained in Article 6.2, which provides that in
order to attain road traffic objectives member states agree to develop a
harmonised regional road traffic policy in respect of:

(a) The harmonisation of relevant road traffic and

safety legislation.

(b) Control measures in respect of vehicles, drivers and traffic
operations; and

(c) The harmonisation and implementation of relevant technical
standards.

79



There are fourteen areas of harmonisation involved including fitness of
vehicles, safe standards, vehicle dimensions and combinations, load on
vehicles, third party insurance, training and testing of drivers, driving licenses,
traffic operations and environmental control. The EAC protocols runs in the
same direction.

5.4 The Southern Africa Transport and Communication Commission (SATCC)
were created in 1981 to co-ordinate relevant endeavours in transport and
communication and to enhance regional co-operation. The Commission sets
standards that have to be complied by member states as a matter of both
regional comity and also to reconcile their development goals and hence
benefit from each other socially and economically. Reconciliation of
development goals necessarily covers the field of transport and
communication and involves vehicles particularly goods vehicles.

5.5 Because of disparity in legislation and administrative set up on road transport
SATCC has produced a model Road Traffic Act and Regulations upon which
other document like SATCC Highway Code and Road Traffic Signs Manual
are based. Tanzania is working towards harmonising/approximating its
relevant municipal laws with the SATCC model.

5.6 In this initiative and as part of the overall efforts designed to improve road
traffic safety the Ministry of Works has, inter alia, initiated the Road Safety
Programme under the integrated Road Programme in 1990, sponsored by
NORAD and the World Bank which specifically focus on: -

• Vehicle inspection and axle load control,
• Traffic Engineering and Management,
• Drivers training and licensing.

5.7 As part of the implementation of the programme the several following
documents have been prepared in respect of drivers training and licensing,
and vehicle licensing and inspection. Documents relating to drivers training
and licensing prepared through the consultancy services the National Institute
of Transport (NIT) are:

• Draft Tanzania Highway Code prepared through and
• The Drivers Learner Manual and

• The Draft Instructor's Manual.

In vehicle licensing and inspection the Ministry of Work has already prepared,
also through the constancy of NIT, the Vehicle Inspectors Training Manual.
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In addition, through the consultancy of BICO, there are already drafts of
VehicleInspectionSystem forTanzania,Vehicle Inspector Handbook,Motor
Vehicle Act, Vehicle Test Station and Motor Vehicle Regulations.121

5.8 Therefore, the process of harmonisation and approximation of road traffic
municipal laws is an on going concern. Consequently, the road traffic egal
regime is still lagging behind and is not fully in tune with the regional road
traffic demands.

i;iOpening Remarks by the Permanent Secretary to the Ministry of Works- Mr. S. Odunga. opening a seminar on
Vehicle Inspection on 7"' March 2000



CHAPTER SIX

6.0 CONCLUSION AND RECOMMENDATIONS

6.1 The unabated increase of road traffic accidents and issues identified manifest

the necessityof conducting a thorough research into the law relating to road
traffic in order to contribute to the objective of reversing the trend of
occurrenceof road accidents. The precedinganalysis has amply demonstrated
that the roadTransport sector is saddled with many problems and challenges,
which need urgent attention to match with the goals of Vision 2025 and the
National Transport Policy. It must also respond to the regional and
international requirements.

6.2 Thesame discourse hasfurther revealed thattheexisting legal andregulatory
mechanism neither provide for sound management nor contain sufficient
deterrent measures. Therefore as of now the law in the road transport regime
is not in tune with the ever-changing demands of road use. Consequently,
several intervention measures are required to rectify the situation some of
which have already been initiated by the Ministries concerned and other
stakeholders. The interventions cut across the whole spectrum of the sub-
sector and require multi-sectoral approach.

6.3 In an attempt to contribute to these initiatives the Commission is minded to
make the following recommendations;

LEGAL

1. A driver training and re-testing system should be established with a
national syllabus, classroom instruction and passing of a written
examination beforeissuanceof a learnerdriverlicence; updating driving
manual for learner drivers and for driving instructors. Special
instructors'and refreshercourses for driving instructors at designated
institutions to keep them abreast with new technologies; legislation,
rules and regulations should be in place.

2. The minimum age for drivers of public service and commercial vehicles
should be raised from twenty-one to thirty years if qualified as a Class
'C driver.

3. Public service vehicle drivers should be medically examined before
being employed and thereafter at least once every year. Only those
who have no disease which, in the doctor's opinion, might impair their
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driving should be employed or, if already employed, retain their
employment.

4. Penal sanctions should be visited upon vehicle owners in cases where,
to their knowledge, their public service or commercial vehicles are
being driven on roads while over loaded or defective.

5. The organisation structure oftesting and issuing ofdriving licenses
should be centralised and computerised and the standard of driver
licences and related documents should as well be upgraded in line
with other SADC countries.

6. The law should provide for amandatory regular and systematic service
inspection of all vehicles.

7. An offence of 'motor manslaughter' punishable with life imprisonment
and likewise disqualification from holding adriving licence should be
introduced into the Road Traffic Act.

8. The phrase 'special reasons' should bedefined inthe Road Traffic Act
to restrict its meaning to special circumstances related only to the
commission of the offence.

9. Punishments provided in the Road Traffic Act and other pieces of
legislation such as Import Control Ordinance Cap. 292 Motor Vehicle
Insurance Ordinance Cap. 169, and The Transport Licensing Act, No.
1 of 1973 should be reviewed upwards.

10. Road Traffic Act should bereviewed toprovide for the conditions for
transporting explosives and inflammable material.

11. Themanagement of the road transport sub-sector should bereviewed
to bring the functions under one authority. We recommend that the
Road Safety Agency be established as contained in the draft report of
BICO.

12. The National Road Safety Council should be restructured and
strengthened as recommended in the draft report ofBICO ofSeptember
2001.

13. Compulsory third party insurance under the Motor Vehicle Insurance
Ordinance should be converted into a "no fault insurance" or "accident
insurance".
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14. Section5(1)of the Motor Vehicle InsuranceOrdinanceCap 169,should
be amended to include compensation for damage to property and
expenses for emergency services, and medical care and funeral inthird
oartyandcomprehensive motorinsurance policies.

15. (n order to avert thepossible problems discussed above the proviso (i)
to section 5 of the Motor Vehicle Insurance Ordinance, Cap.169 should
'x amended to require compulsory insurance to coverall thirdparties.
Theonlyqualification should bein respect of "deaths orbodily injury
arising out of and in the course of employment".

16. Section 5(1) of the Motor Vehicle Insurance Ordinance, Cap 169,
should provide thattheexemption of taking thirdparty insurance for
"deaths orbodily injury arising outofandinthe course ofemployment"
be applicable only where there is evidence that such person is
adequately covered under theWorkmen's Compensation Scheme.

17. The provision under proviso (ii) of s.5 of Motor Vehicle Insurance
Ordinance, Cap. 169 regarding the insurer to contract out liability
arising from third party insurance should be excluded from the
Ordinance. Instead thereof a provision should be inserted in the
Ordinance for the insurer to satisfy third party claims and seek for
indemnityfrom the party to whom the liability was contracted out.

18. Section 8 of the Motor Vehicle Insurance Ordinance, Cap 169, should
be reviewed to make it more explicit in line with the decision in the
Cross Case.

19. The Motor Vehicle Insurance Ordinance should provide that the
insurer's rightof repudiation of liability for insured's lackof insurable
interest should operate asbetween thetwobutnotagainst a third party
victim. In such cases the third party victim should recover from the
insurer given the fact that invariably such insurer will have received
premiums from the insured. Thereafter the insurer may pursue
indemnity from the insured.

20. A change of formula is necessary incalculating compensation under
the Workmen's Compensation Ordinance so that the maximum
compensation fortotal incapacity befixed at five million shillings and
the minimum fifty thousand shillings. In case a workman dies the
costs for his/her burial should be prescribed.
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21. Section 12of the MotorVehicle Insurance Ordinance, Cap 169,should
be amended so that the responsibility to inform the insurer of an accident
should be placed on the policy holder at the pain of satisfying the
victim'sclaims from hisown resourcesinsteadof the thirdpartygiven
the general public's lack of legal literacy.

22. Thefines of a maximum of 100 pounds andfifty pounds prescribed in
ss.4(2)and 19of theMotorVehicle Insurance Ordinance respectively
are low and expressed in a foreign currency. The fines should be
enhanced something higher than to shs.500,000/= and shs.250,000/=
for offences under ss.4 (2) and 19 respectively.

23. In line with Article 17(1) of the Constitution of United Republic of
Tanzania, S. 66 of the Road Traffic Act should be amended in so far

as it refers to the IGP's power to issue permits so as to accommodate
the idea of a notification requirement.

24. The fines of 40/=, 300/= and 500/=prescribed in Ss 45, 50 and 51 of
the High wayOrdinanceCap 167respectivelyare too low and therefore
need to be reviewed upwards.

MANAGEMENT

1. The on-going reassessment and intervention measures on driving
apprenticeship should be continued.

2. Record keeping of road traffic matters to be computerised throughout the
country.

3. The Ministry of Works and Local Government should take serious action to
upgrade preventive measures by installing and placing traffic signs, road
markings, traffic lights andbarrierat railway crossings andotherdangerous
spots, and where necessary section 121 of the Penal Code should be
employed. .

4. The shortage of parking space especially in urban areas should be tackled at
the earliest possible opportunity.

5. Prohibition of walkways vending especially inurban areas should bestrictly
enforced.

6. Provisions prohibiting stray animals in the centre of urban areas and cattle
trekking on highways should be more vigorouslyenforced.
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7. Efforts should continue to identify andeffecting useof a more efficient and
effective electronic speed limiter such as tacograph, other than the current
speed governor, to be fitted topublic service vehicles.

8. The Government should establish an efficient and effective road traffic-
emergency rescue operation system in case ofaccidents.

9. Vehicle and axle load system should be reassessed and the management
strengthened so that more efficient and effective measures are taken to control
violation ofroad load capacity. Itshould be made an offence for any officer
to allow theoverloaded motor vehicle to proceed with thejourney, andany
part of the load that exceeds should be off-loaded before allowing such
motor vehicle to proceed.

10. Government efforts towards capacity building andridding thetraffic police
ofcorruption should continue. V

11. The transport licensing system should be strengthened by providing for f
specific tenure of office of the Chairman, Deputy Chairman and other
members and a long term Secretary in the regional licensing authorities.

PUBLIC AWARENESS

1. Thereshould beconducted a wide public education campaign through mass
media, radio and newspapers, to inform the people of their rights and the
appropriate action to take in case they are involved in road accidents.

2. Massive public road safety information and education campaigns including
road safety in the ofPrimary and Secondary Schools, teachers colleges etc.
should be carried out throughout the country and the new Highway Code,
now under preparation, should be widely disseminated when finalised.

3. The motor insurance literature should be simplified and translated into
Kiswahili.
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APPENDIX 1

Table 1 Number of Accidents and Casualties in Road Accidents
in Tanzania 1975 • TUNE 2000

YEAR ACCIDENTS KILLED INJURED
TOTAL

CASUALITIES

1975 7,850 761 6,199 6,960

1976 6,152 652 6,152 6,804

1977 6,410 878 6,410 7,288

1978 7,625 760 7,625 8,385

1979 6,209 1,016 6,209 7,225

1980 7,865 954 6381 7^35

1981 9,274 960 6,126 7,086

1982 7,037 843 5,897 6,740

1983 6,494 827 6,076 6,903

1984 7,082 1,021 6,670 7,691

1985 8,119 1,071 7,613 8,684

1986 7,833 1,038 7,678 8,716

1987 9,674 1,117 7,937 9,054

1988 9,538 1,256 9,283 10,969

1989 9,925 1,116 8,139 9,255

1990 10,107 1,059 9,910 10,969

1991 10,611 1,129 10,249 11,378

1992 11,865 1,367 11,406 12,773

1993 12,595 1,483 11,513 12,996

1994 13,781 1,548 12,337 13,925

1995 13,767 1,663 12,625 14,288

1996 14,050 1,809 12,215 14,024

1997 14,335 1,625 12,490 14,115

1998 12,234 1,583 11381 12,964

1999 13,478 1,612 12,845 14,457

JANUARY-

JUNE 2000

6,706 913 6,327 7,240

Source: Road Safety Programme Final Document and
Traffic Police Divisional HQ DSM

87



APPENDIX 2

TRAFFIC CASES ANALYSIS FROM KILIMANJARO, ARUSHA AND TANGA
1995 - 2000

SECTION

CONTRA

VENED
TOTAL

IMPRISONED

3 MONTHS -

YEARS

FINED FROM

2,000/=

3,000/=

5,000/=

20,000/=

ACCOUTED/

DIS

CHARGED

WITHDRAWN

UNDER

SECTION

98(A) OR

225(5) OF CPA

ORDERS

UNDER

SECTION

27

40 117 9 49 38 21 -

41 111 4 41 59 27 -

42 171 11 81 44 34 1

50 137 - 86 22 26 -

51 93 20 54 18 21 -

52 81 6 47 22 26 -

45 33 1 32 - - -

57 6 - 3 57 1 -

Thecaseanalysis hasbeen basing on thefollowing sections, i.e.

s.40- causing bodily injury ordeath through reckless ordangerous driving.
s. 41 - causing bodily injury throughcareless driving.
s. 42 - causing bodily injury through reckless or dangerous driving.
s.44 _driving a motor vehicle while under the influence of drink or drugs.
s. 50 - careless or inconsiderate use of motor vehicle.
s. 52 - driving whiledisqualified or without a driving licence.
s. 57 - duties of drivers in case of accident.



APPENDIX 3

Distribution of Casualties Involved in Road Accidents by Road User
Groups in Tanzania 1975-1995

YEAR PENDESTRIANS PASSENGERS DRIVERS CYCLISTS TOTAL

KILLED INJURED KILLED INJURED KILLED INJURED KILLED INJURED

1975 350 2045 282 3012 74 413 55 S729 6960

1979 234 1591 252 2538 82 688 5 683 6152

1977 373 1637 350 3065 95 717 60 632 6929

1978 326 1556 233 2834 148 659 53 507 6313

1979 264 1400 571 2911 91 975 90 707 7009

1980 438 1641 348 3248 98 876 70 616 7335

1981 399 1666 399 1981 102 768 60 412 7335

1982 416 1451 331 1982 74 687 22 300 7086

1983 326 1443 365 1983 87 660 48 420 6731

1984 415 1490 494 1984 85 679 27 298 6903

1985 337 1732 486 1985 80 564 168 507 7691

1986 438 1734 472 1986 65 561 63 567 5290

1987 476 1825 514 1987 62 613 65 578 8716

1988 547 2145 566 1988 87 665 56 717 9054

1989 439 1908 463 1989 72 544 106 835 10539

1990 431 2363 478 1990 64 634 86 831 9219

1991 429 2568 542 1991 65 611 93 1183 10970

1992 347 2828 593 1992 79 661 348 1265 11378

1993 607 2592 597 1993 97 655 183 1428 12996

1994 520 2746 602 1994 100 849 239 1678 13838

1995 658 3051 686 7281 97 665 43 379 12860

Total 8770 41412 9858 3698 1804 14143 1986 15274 18674

% 27 55 9 9 100

Source: Road Safety Programme and Traffic Police.
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APPENDIX 4

YEAR TENDESTRIANS PASSENGERS DRIVERS CYCLISTS TOTAL

KILLED INJURED KILLED INJURED KILLED INJURED KILLED INJURED

1996 574 2826 790 394 790 621 290 4051 10336

1997 663 3658 605 6432 90 734 890 4822 17894

1998 625 2807 623 6321 97 583 817 4019 15892

1999 619 3883 638 6641 105 578 150 1743 14357

TOTAL 2481 13174 2656 19788 1082 2516 2147 14635 58479

% 27 38 6 29 100

SourceTraffic Police Headquarters, Dar es Salaam

90



APPENDIX 5

VEHICLE INSPECTION SYSTEMS

Summary of vehicle inspection systems in Tanzania and in selected countries in Eastern and Southern Africa

Country
Of Issue Mozambique South Africa Zimbabwe Kenya

Institution Institute of Communi South African Bureau of Ministry of Directorate of

responsible for cation and Transport (a Standards (As an Agent Transport and Vehicles

policies, legislation semi- autonomous In for the Ministry of Energy Inspection
and regulation stitute under the Minis

try of Transport).
Transport). under Kenya

Police, Office

of the

President

An act to

establish an

autonomous

vehicle

Inspection
Agency shall
be tabled in

parliament
soon.

Implementation of No periodic Mandatory vehicle Mandatory Mandatory
mandatory vehicle vehicle inspection inspection for commercial vehicle vehicle inspection
inspection Completed plans and public service inspection for for commercial

for introduction vehicles (inspected for commercial and public service
of mandatory roadworthiness at least and public vehicles

Vehicle Inspection once a year). service (inspected for
system vehicles roadworthiness at

Mandatory (inspected for lease one a year)
inspection for roadworthiness

commercial at least once a

vehicles to be year)
introduced in

2000.

Ownership of Depots do not Both public and Only Only public
vehicle inspection exist private stations are Public depots are
depots (public / Plan to advertise involved depots involved

private) and invite private Plans to privatize the are On-going
depot owners public vehicle involved. discussions

inspection stations. Plans to

involve

private
depots.

on the

involvement

of private
depots

Responsibility for Specially trained Specially trained Traffic Traffic police. Traffic police.
law enforcement Traffic Police Police. Not

necessarily
specialized.
Work jointly
with vehicle

inspectors

Not necessarily
specialized. Work
jointly with
vehicle inspectors

Source: Draft Report for the Development of Motor Vehicle Inspection System in Tanzania prepared by
BICO for MINISTRY OF WORK
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ri
ng

su
bs

ec
tio

n
(2

),
(3

)a
nd

(4
)a

s
(3

),
(4

)a
nd

(5
)

re
sp

ec
tiv

el
y;

(d
)

in
se

ct
io

n
37

(e
)

by
de

le
tin

g
th

e
w

or
d

"t
en

"
an

d
su

bs
ti

tu
ti

ng
fo

r
it

th
e

w
or

ds
"
o

n
e

h
u

n
d

re
d

"

(e
)

in
se

ct
io

n
5

6
by

-
(i

)
by

de
si

gn
at

in
g

se
ct

io
n

56
as

se
ct

io
n

56
(1

);



(i
i)

de
le

tin
g

th
e

w
or

ds
"n

ot
ex

ce
ed

in
g

fi
ve

hu
nd

re
d

th
ou

sa
nd

sh
ill

in
gs

"
an

d
su

bs
tit

ut
in

g
fo

rt
he

m
th

e
w

or
ds

"n
ot

le
ss

th
an

on
e

hu
nd

re
d

th
ou

sa
nd

sh
il

li
ng

s.
";

(i
ii)

ad
di

ng
im

m
ed

ia
te

ly
af

te
r

su
bs

ec
tio

n
(1

)t
he

fo
llo

w
in

g
su

bs
ec

tio
n-

"(
2)

A
ny

pe
rs

on
w

ho
w

hi
le

dr
iv

in
g

a
m

ot
or

-v
eh

ic
le

or
tr

ai
le

r
us

es
or

at
te

m
pt

s
to

us
e

a
ha

nd
he

ld
ce

ll
ul

ar
ph

on
e

or
ra

di
o

ca
ll

is
lia

bl
e

up
on

co
nv

ic
tio

n
to

a
fi

ne
of

no
tl

es
s

th
an

tw
en

ty
th

ou
sa

nd
sh

il
li

ng
s

or
to

im
pr

is
on

m
en

tf
or

a
te

rm
o

f
si

x
m

on
th

s
or

to
bo

th
th

at
fi

ne
an

d
im

pr
is

on
m

en
t"

.

(0
in

se
ct

io
n

6
3

-

(i
)

in
pa

ra
gr

ap
h

(a
)

by
in

se
rt

in
g

im
m

ed
ia

te
ly

af
te

r
th

e
fi

gu
re

40
th

e
fo

ll
ow

in
g-

"w
h

er
e

d
ea

th
d

o
es

n
o

t
o

cc
u

r"
;

(i
i)

in
th

e
pr

ov
is

o
by

de
le

tin
g

th
e

w
or

ds
"t

w
o

th
ou

sa
nd

sh
ill

in
gs

bu
tn

ot
ex

ce
ed

in
g

tw
en

ty
th

ou
sa

nd
sh

il
li

ng
s"

an
d

su
bs

ti
tu

ti
ng

fo
r

th
em

th
e

w
or

ds
"t

hr
ee

hu
nd

re
d

th
ou

sa
nd

sh
ill

in
gs

bu
tn

ot
ex

ce
ed

in
g

on
e

m
ill

io
n

sh
il

li
ng

s.
"

(i
v)

in
pa

ra
gr

ap
h

(b
)

by
-

(a
a)

in
se

rt
in

g
im

m
ed

ia
te

ly
af

te
r

th
e

fi
gu

re
4

i
th

e
fo

ll
ow

in
g-

"w
h

e
re

d
e
a
th

d
o

e
s

n
o

t
o

c
c
u

r"
;

(b
b)

de
le

tin
g

th
e

w
or

ds
"n

ot
le

ss
th

an
te

n
th

ou
sa

nd
bu

tn
ot

ex
ce

ed
in

g
a

th
ir

ty
th

ou
sa

nd
sh

ill
in

gs
or

a
te

rm
o

fi
m

pr
is

on
m

en
to

fn
ot

le
ss

th
at

on
e

ye
ar

bu
tn

ot
ex

ce
ed

in
g

th
re

e
ye

ar
s"

an
d

su
bs

ti
tu

ti
ng

fo
rt

he
m

th
e

w
or

ds
"n

ot
ex

ce
ed

in
g

fi
ve

hu
nd

re
d

th
ou

sa
nd

sh
il

li
ng

s
or

to
a

te
rm

o
f

im
pr

is
on

m
en

t
no

t
ex

ce
ed

in
g

\:
i\e

y
ea

rs
o

r
to

bo
th

th
at

'.f
in

e
an

d



im
pr

is
on

m
en

t"
;

(v
)

in
pa

ra
gr

ap
h

(c
)b

y
de

le
tin

g
th

e
w

or
ds

"o
ne

th
ou

sa
nd

sh
ill

in
gs

bu
tn

ot
ex

ce
ed

in
g

te
n

th
ou

sa
nd

sh
il

li
ng

s"
an

d
su

bs
tit

ut
in

g
fo

rt
he

m
th

e
w

or
ds

"t
w

en
ty

th
ou

sa
nd

sh
ill

in
gs

bu
tn

ot
ex

ce
ed

in
g

fi
ft

y
th

ou
sa

nd
sh

il
li

ng
s"

.

(v
i)

in
pa

ra
gr

ap
h

(d
)b

y
de

le
tin

g
th

e
w

or
ds

"o
ne

th
ou

sa
nd

sh
ill

in
gs

bu
tn

ot
ex

ce
ed

in
g

te
n

th
ou

sa
nd

sh
ill

in
gs

"
an

d
su

bs
tit

ut
in

g
fo

r
th

em
th

e
w

or
ds

"t
hr

ee
th

ou
sa

nd
sh

ill
in

gs
bu

tn
ot

ex
ce

ed
in

g
fi

ft
y

th
ou

sa
nd

sh
ill

in
gs

";

(v
ii)

in
pa

ra
gr

ap
h

(e
)

by
de

le
tin

g
th

e
w

or
ds

"t
hr

ee
"

an
d

"t
en

"
an

d
su

bs
tit

ut
in

g
fo

r
th

em
th

e
w

or
ds

"o
ne

hu
nd

re
d"

an
d

"f
iv

e
hu

nd
re

d"
re

sp
ec

ti
ve

ly
;

(v
iii

)
in

pa
ra

gr
ap

h
(0

by
de

le
tin

g
th

e
w

or
ds

"o
ne

"a
nd

"f
iv

e"
an

d
su

bs
tit

ut
in

g
fo

r
th

em
th

e
w

or
ds

"t
w

en
ty

"
an

d
"o

ne
m

ill
io

n"
re

sp
ec

tiv
el

y;

(i
x)

in
pa

ra
gr

ap
h

(g
)

by
de

le
tin

g
th

e
w

or
ds

"t
en

"
an

d
"t

w
en

ty
"

an
d

su
bs

tit
ut

in
g

fo
r

th
em

th
e

w
or

ds
"f

if
ty

"
an

d
"t

w
o

m
ill

io
n"

re
sp

ec
tiv

el
y;

(g
)

by
ad

di
ng

im
m

ed
ia

te
ly

af
te

rs
ec

tio
n

63
th

e
fo

llo
w

in
g-

"6
3A

-A
ny

pe
rs

on
w

ho
is

ch
ar

ge
d

un
de

rs
ec

tio
n

40
an

d
41

fo
rc

au
si

ng
an

ac
ci

de
nt

le
ad

in
gt

o
de

at
h

sh
al

lu
po

n
co

nv
ic

tio
n

be
gu

ilt
yo

fa
n

of
fe

nc
e

an
d

sh
al

l
be

li
ab

le
to

im
pr

is
on

m
en

tf
or

lif
e"

(h
)

in
se

ct
io

n
66

(1
)

by
-

(i
)

de
le

tin
g

th
e

w
or

ds
"p

er
m

its
is

su
ed

by
"

an
d

su
bs

tit
ut

in
g

fo
r

th
e
m

th
e

w
o

rd
s

"
n

o
ti

fi
ca

ti
o

n
to

";

(i
i)

de
le

tin
g

th
e

co
m

m
a

af
te

rt
he

w
or

d
"P

ol
ic

e"
an

d
su

bs
tit

ut
in

g



fo
ri

ta
fu

ll
st

op
;a

nd
(iii

)
de

let
ing

the
wo

rds
"an

ds
ub

jec
tto

su
ch

co
nd

itio
ns

as
ma

yb
es

pe
cif

ied
on

su
ch

pe
rm

it
";

(i
)

in
se

ct
io

n
11

3-

(i)
in

su
bs

ec
tio

n
(1

)b
y

de
le

tin
g

th
e

w
or

d
"tw

o"
an

d
su

bs
tit

ut
in

g
fo

r
it

th
e

w
or

ds
"o

ne
hu

nd
re

d"
;

(ii
)

In
su

bs
ec

tio
n

(2
)b

yd
ele

tin
g

the
wo

rd
"o

ne
"a

nd
su

bs
tit

uti
ng

for
itt

he
w

or
ds

"t
w

o
hu

nd
re

d"
;

(ii
i)

In
su

bs
ec

tio
n

(3)
by

de
let

ing
the

wo
rd

"o
ne

"a
nd

su
bs

tit
uti

ng
for

itt
he

w
or

d
"f

if
ty

";
an

d

(iv
)

In
su

bs
ec

tio
n

(4)
by

de
let

ing
the

wo
rd

"tw
o"

an
d

su
bs

tit
uti

ng
for

it
th

e
w

or
d

"f
if

ty
";



Cap.169
SECO

N
D

CO
LU

M
N

TH
IRD

CO
LU

M
N

T
he

M
otor

V
ehicleInsur-

T
he

M
otorV

ehicle
Insurance

O
rdinance

is
am

ended-
ance

O
rdinance

(a)
in

section
4(2)

by
deleing

the
w

ords
"one

hundred
pounds"

and
substituting

for
them

the
w

ords
"three

hundred
thousand

shillings";

(b)
in

section
5(b)

by-
(i)

adding
im

m
ediately

after
the

w
ord

"road"
the

w
ords

"or
property

dam
aged

orlostand
expensesfor

m
edicalcare

to
victim

s";
(ii)

deleting
provisoe

(ii)
and

(iii).

(c)
by

adding
im

m
ediately

aftersection
12

the
follow

ing-
"12A

itshallbe
theduty

ofan
insurance

policy
holderto

inform
the

insurerof
an

accidentand
upon

defaultthe
policy

holdershallbe
liable

to
pay

a
fine

not
exceeding

tw
o

m
illion

shillingsorto
im

prisonm
entfora

term
of

tw
o

years";

(d)
in

section
18by

deleting
thew

ords
"G

overnorin
C

ouncil"
and

substituting
for

th
e
m

th
e

w
o

rd
"M

in
ister";

a
n

d

(e)
in

section
19

by
deleting

the
w

ords
"

districtcourtpresided
over

by
a

firstor
second

class
m

agistrateto
a

fine
notexceeding

five
pounds"

and
substituting

for
them

the
w

ords
"R

esident
M

agistrates
court

to
a

fine
not

exceeding
one

h
u

n
d

red
th

o
u

san
d

sh
illin

g
s"



8

A
CT

N
o.9

of
The

C
rim

inalProcedure
The

C
rim

inalProcedure
A

ct,1985
isam

ended
in

section
348

by
deleting

the
w

ords
1985

A
ct,

1985
"m

ay"
and

"its
discretion"

and
substituting

forthem
the

w
ord

"shall".

C
A

P.
169

M
otor

V
ehicle

T
he

M
otorV

ehicle
D

riving
School(L

icensing)
A

ctisam
ended-

D
riving

School
(a)

by
adding

im
m

ediately
aftersection

27
thefollow

ing-
(L

icensing)
A

ct
"27A

(1)
T

he
M

inister
m

ay
m

ake
regulations

for
regulating

drivers
training

system
w

hich
w

illrequire
a

national
syllabus,classroom

instructions
and

the
passing

ofw
ritten

exam
inations

before
theissuance

ofa
learnerdriver's

licence,
updated

driving
m

anualforlearnerdrivers
and

driving
instructors";and

(2)
T

he
regulations

m
ade

undersubsection
(1)

shall
provide

for
special

instructors
and

refreshers
courses

for
driving

instructors
at

the
designated

institution
to

keep
them

abreast
w

ith
technologies,

legislation,
rules

and
regulations

before
renew

alof
their

licences";

(b)
in

section
37

by
deleting

the
w

ord
"tw

o"
and

substituting
forthem

the
w

ords
"o

n
e

h
u

n
d

red
";



C
ap

263

A
c
t

N
o

.
I

o
f

1
9

7
3

W
o

rk
m

e
n

's

C
om

pensation
O

rd
in

a
n

c
e

T
h

e

L
icensing

1
9

7
3

T
ran

sp
o

rt
A

uthority,

The
W

orkm
en's

C
om

pensation
O

rdinance
is

am
ended

by
repealing

section
7

and
replacing

itw
ith

the
follow

ing.

"7-W
hereperm

anenttotalincapacity
ofa

person
resultsfrom

an
injury,

the
am

ountofcom
pensation

shallnotbelessthan
tw

om
illion

shillings
and

not
m

ore
than

five
m

illion
shillings".

T
heT

ransportL
icensing

A
ct.

1973
isam

ended-
(a)

in
section

4-
(i)

by
adding

im
m

ediately
aftersubsection.(3)thefollow

ing
-

"(4)
N

o
person

shall
be

appointed
to

hold
an

office
of

the
A

uthority
unless

that
person-

(a)
holdsadiplom

a
ordegree

in
transportm

anagem
entfrom

an
institution

w
hose

aw
ards

are
recognized

by
the

G
overnm

ent
and

has
a

field
experience

ofnotlessthan
five

years;and

(b)
in

the
opinion

of
the

appointing
authority

is
able

by
reason

of
qualifications,training

orexperience
in

social,econom
ic

orpolitical
affairs

ofT
anzania,to

contribute
to

the
proper

and
effective

discharge
ofthe

functions
ofthe

A
uthority

orisotherw
ise

suitable
forappointm

ent
to

the
A

uthority;"
and

(b
)

(ii)
in

subsection
(4)by

deleting
the

w
ord

"
such

term
s

as
the

appointing
authority

m
ay

determ
ine

atthe
tim

eofhis
appointm

ent"
and

substituting
for

them
the

w
ords

"
three

years
and

the
appointing

authority
m

ay
term

inate
the

appointm
entofsuch

officerform
isbehavior,inability

to
perform

the
functions

ofhisoffice
orany

othersufficientcause";
in

section
32

(1)by
deleting

thew
ords

"ten"
and

"tw
enty"

and
substituting

for
•them

the
w

ords
"one

hundred"
and

"tw
o

hundred"
respectively.
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